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November 6, 2012

Ms. Alisa Bentley, Secretary
Delaware Public Service Commission
861 Silver Lake Boulevard

Cannon Building, Suite 100

Dover, Delaware 19904

‘RE: Joint A_pplication of YMG Corporation and Tidewater Environmental Services, Inc.
for Approval of Transfer of Assets and CPCN; Application of Tidewater Environmental
Services, Inc. for a General Rate Increase for Customers of The Plantations Residential

Community Wastewater System

Dear Ms. Bentley:

Enclosed for filing are an original and ten (10) copies of the joint application of YMG Corporation
(“YMG”) and Tidewater Environmental Service, Inc. (“TESI”) for approval of the transfer of assets
and CPCN of YMG from YMG to TESI. The enclosed Application is being submitted pursuant to 26
Del. Code Section 215 and 26 Delaware Administrative Code, Section 6001, Subpart 10.0.

The basis and reasons for the proposed approval are discussed and explained in the enclosed
application.

Also, enclosed is the Delaware Public Service Commission’s “Filing Cover Sheet” for this application
along with the application fee of $100.00. |

I am also enclosing for filing an original and ten (10) copies of the application of TESI for a General
Rate Increase for Customers of the Plantations Residential Community Wastewater System, together
with the associated pre-filed testimony and minimum filing requirement schedules. This application is
being submitted pursuant to 26 Del. Code Section 304.

Also, enclosed is the Delaware Public Service Commission’s “Filing Cover Sheet” for this application
along with the apphcatlon fee of $100.00. -




Should you have any questions with regard to this submission, please contact me at 302.678-3262.

Sincerely,

LN —

William A. Denman, Esquire

CC: Michael Sheehy, Public Advocate (w/enclosures)
LeFeisha Cannon (w/enclosures)
Regina lorii, Deputy Attorney General
James McC. Geddes, Esquire
Collin P. O’Mara, Secretary
Gerard L. Esposito, TESI
A. Bruce O’Connor, TESI
Robert G. Gibbs, Esquire
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JOINT APPLICATION OF YMG CORPORATION

AND TIDEWATER EVNIRONMENTAL SERVICES, INC.
FOR APPROVAL OF THE SALE OF ASSETS AND
TRANSFER OF CPCN FROM YMG CORPORATION
TO TIDEWATER ENVIRONMENTAL SERVICES, INC.
(FILED NOVEMBER 17, 2012)

' S’ s’ “mw’

CERTIFICATE OF SERVICE

It is hereby certified that the Joint Application of YMG Corporation and Tidewater
Environmental Services, Inc. for Approval of the Sale of Assets and Transfer of CPCN from
YMG Corporation to Tidewater Environmental Services, Inc. has been served this 7® day of
November, 2012, as indicated below:

VIA HAND DELIVERY (Original and 10 copies)

Alisa Bentley, Secretary

Delaware Public Service Commission
Suite 100, Cannon Building

861 Silver Lake Blvd.

Dover, DE 19904

VIA HAND DELIVERY AND ELECTRONIC DELIVERY

Michael Sheehy Regina Iorii, Esquire

Public Advocate | -~ Deputy Attorney General
Division of the Public Advocate Division of the Public Advocate
Carvel State Office Building Carvel State Office Building

820 North French Street, 4® Floor 820 North French Street, 6™ Floor
Wilmington, DE 19801 Wilmington, DE 19801

Collin P. O’Mara, Secretary

Department of Natural Resources and Environmental Control
89 Kings Highway

Dover, DE 19901

TIDEWATER ENVIRONMENTAL SERVICES, INC.

Title; Treasurer




For PSC Use Only:
Docket No.

Filing Date:

Reviewer:

Given to:

DELAWARE PUBLIC SERVICE COMMISSION
FILING COVER SHEET

1. NAME OF APPLICANT.YMG Corporation and Tidewater Environmental Services, Inc.
2. TYPE OF FILING: RATE CHANGE
- FUEL ADJUSTMENT
ADMINISTRATIVE
CPCN
NEW SERVICE OFFERING
OTHER X

<!

IF A TELECOMMUNICATIONS FILING, WHAT TYPE OF SERVICE IS IMPACTED?
(PLEASE CHECK)

BASIC COMPETITIVE DISCRETIONARY____

3. PROPOSED EFFECTIVE DATE:

IS EXPEDITED TREATMENT REQUESTED? ' YES_X NO __
4. SHORT SYNOPSIS OF FILING: Approval of Sale of Assets and Transfer of CPCN
5. DOES THIS FILING RELATE TO PENDING DOCKETS? YESX  NO__

IF SO, PLEASE LIST DOCKET(S) NO(S): RATE INCREASE APPLICATION (No Docket number
has been assigned at this time.

6. IS PUBLIC NOTICE REQUIRED? YES___ NO X
IF YES, PLEASE ATTACH COPY OF PROPOSED PUBLIC NOTICE.
7. APPLICANT’S CONTACT PERSON: (NAME) William A. Denman, Esquire
(TITLE) Attorney

(TELE.NO.) 302-678-3262
(FAXNO.)  302-678-9415

8. DID YOU PROVIDE A COMPLETE COPY OF THE FILING TO THE PUBLIC ADVOCATE?

YES _X_ NO__ IF SO, WHEN? Simultaneously with the Filing Via Email and Regular Mail

9. FILING FEE ENCLOSED: $100
(AMOUNT)

NOTE: House Bill 681, enacted into law 7/13/98, authorizes the Commission to recover the cost of time
spent by in-house staff to process all filings initiated after the date of enactment. You may be required to
reimburse the Commission for staff time.
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BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF DELAWARE

JOINT APPLICATION OF YMG CORPORATION

AND TIDEWATER EVNIRONMENTAL SERVICES, INC.
FOR APPROVAL OF THE SALE OF ASSETS AND
TRANSFER OF CPCN FROM YMG CORPORATION
TO TIDEWATER ENVIRONMENTAL SERVICES, INC.
(FILED NOVEMBER 7, 2012)

PSC DKT.

A S S T "

JOINT APPLICATION

YMG Corporation, a Delaware corporation (“YMG™) and Tidewater Environmental
Services, Inc., a Delaware corporation (“TESI”), by their counsel and pursuant to 26 Del.C.
§215, hereby respectfully request the Delaware Public Service Commission (the “Commission”),
subject to the conditions set forth herein, to approve the transfer and assignment by YMG to
TESI of substantially all of its assets and regulatory authorizations, including its Certificate of
Public Convenience and Necessity. In support of this Application, the parties hereto provide the
following information:

1. YMG is the holder of a Certificate of Public Convenience and Necessity (the
“CPCN”) issued by the Commission authorizing YMG to provide wastewater treatment services
to the residents of the development known as “The Plantations” in Rehoboth Beach, Delaware
(the “Development”). Pursuant to the CPCN, YMG provides wastewater services to
approximately 612 customers located within the Development. |

2. TESI is authorized to provide wastewater treatment services to numerous
residents of Delaware pursuant to authority granted to TESI by the Commission. TESI is an
affiliate of Tidewater Utilities, Inc. Both TESI and Tidewater Utilities, Inc. are wholly-owned
subsidiaries of Middlesex Water Company (Middlesex).

3. All communications concerning this Application should be addressed: (a) to
YMG at 1458 Ingleside Avenue, McLean, VA 22101, Attention: Norris Mitchell or at the
following e-mail address: GHRealtor@verison.net (the respective telephone number and

facsimile number are 703-356-0880 and 7034821-1636); (b) to TESI at 1100 S. Little Creek




Road, Dover, DE 19901, Attention: Gerard L. Esposito, President, or at the following e-mail
address: jesposito@tuiwater.com (the respective telephone number and facsimile number are
302-734-7500 and 302-734-9297); (c) to Middlesex at 1500 Ronson Road, Iselin, NJ 08830-
3020, Attention: A. Bruce O’ Connor"_';.‘;_Vlce -President and. Ch1ef Financial Officer, or at the
following e-mail address: aboconﬁ(')!r@wmlddlesexwater com.— (;ﬁe respective telephone number
and facsimile number are 732-638-7502 and 732-638-7515).

-4, Counsel for TESI is William A. Denman, Esquire, Parkowski, Guerke & Swayze
P.A., 116 West Water Street, P.O. Box 598, Dover, Delaware 19903. Correspondence and other
communications concerning this Application should be directed to counsel at the foregoing
address, or at the following e-mail address: wdenman@pgslegal.com. The respective telephone
number and facsimile number are 302.678.3262 and 302.678.9415. Counsel for YMG is Robert
G. Gibbs Esquire, Wilson, Halbrook & Bayard, P.A., 107 West Market Street, P O Box 690,

Georgetown, DE 19947. Correspondence and other communications concerning this Application

should be directed to counsel at the foregoing address, or at the folloWing e-mail address:
rggibbs@whblaw.com. The respective telephone number and facsimile number are 302.856.0015
and 302.856.7116. N

5. Subject to certain cohtingencies, TESI, pursuant to an Asset Purchase Agreement
(the “Asset Purchase Agreement”) dated as of the 5th day of March, 2012, has agreed to
purchase substantially all of the assets of YMG (including the aforesaid CPCN) as more
particularly described on Schedule A attached to the Asset Purchase Agreement (the “Acquired
Assets”). The Acquired Assets, among other things, include the wastewater treatment plant and
associated licenses and permits relating to the operation of the waste water utility. A redacted
copy of the Asset Purchase Agreement is attached hereto as Exhibit A.

6. Both YMG and TESI are public utilities authorized to provide wastewater
services to their respective customers. TESI possesses the financial, operational, and managerial
capacity to serve the public convenience and necessity relating to the provision of wastewater
services, as well as the ability to comply with all applicable state and federal regulations. TESI is
authorized to provide wastewater treatment services to the following developments and/or towns:
(a) The Retreat; (b) Harts Landing; (c) Country Grove; (d) Breeders Crown; (¢) Bay Front; (f)
Bay Pointe; (g) Holland Mills; and (h) Town of Milton. TESI serves approximately 1,750

customers through eight (8) wastewater systems, including one of which is a “regional” system




serving two community systems through an interconnect. The system capacities range in size
from those constructed to serve 63 customers to in excess of 1,500 customers at build-out. In
providing wastewater services to its customers, TESI employs four distinct treatment processes
and disposal methods.

7. TESI has the ability to provide safe, adequate and reliable service to its existing
customers, and is ready, willing and able to provide safe, adequate, and reliable service to the
residents of the Development currently being served by YMG.

8. Pursuant to 26 Del.C. §215(a)(1), no public utility, without having first obtained
the approval of the Commission, shall dispose of any essential part of its franchise, plant,
equipment, or other property necessary or useful in the performance of its duty to the public.
Pursuant to 26 Del.C. §215(d), the Commission must approve any proposed transfer when it
finds the same to be made in accordance with law, for a proper purpose, and is consistent with
the public interest. YMG, as the holder of a CPCN to provide wastewater services, is authorized
to transfer its CPCN with the approval of the Commission.

9. YMG’s existing CPCN was granted by the Commission on February 22, 2005 by
Order No. 6580 in PSC Docket No. 05-WW-001. YMG’s injtial rates were approved by the
Commission on October 25, 2005 by Order No. 6755 in PSC Docket No. 05-68WW. YMG (or
its predecessor in interest) has already constructed the wastewater treatment system with the
consent of the developer of the Development, and now seeks Commission approval to transfer
said CPCN to TESI pursuant to 26 Del.C. §215. Accordingly, YMG and TESI submit that the
provisions of 26 Del.C. §203D(d)(1) through §203D(d)(5) are not applicable to a transfer of an
existing CPCN that has heretofore been issued for a wastewater treatment system that has been
built and placed into service. Because the wastewater treatment system has been constructed and
is in operation, and the residents need the continuous and uninterrupted use of the services
provided by said plant, public convenience and necessity is not an issue. As part of the assets to
be transferred to TESI, YMG will assign to TESI any and all applicable service agreements
previously entered into with the developer of the Development.

10. YMG has received a Notice of Administrative Penalty Assessment and Order
issued by the Delaware Department of Natural Resources and Environmental Control

(“DNREC”) pursuant to DNREC Order No. 2011-W-0011. A copy of said Order is attached

hereto as Exhibit B. DNREC has proposed an administrative penalty and assessment in the




aggregate amount of $233,818.00. At the time the Order was issued, YMG was in the process of
completing repairs and installing a synthetic liner to one of the lagoons in order to address the
environmental issues raised by DNREC.

11.  The purchase of the assets by TESI from YMG is contingent upon a resolution, to
TESI’s satisfaction, of the administrative penalty issued by DNREC. TESI and YMG have
agreed to cooperate in good faith in ariy effort to resolve the issues relating to the DNREC
penalty. DNREC has agreed to eliminate the penalty, if, and only if, the Acquired Assets are
transferred to TESI. Upon settlement on the purchase of the Acquired Assets, TESI has agreed to
assume full responsibility and cost for resolving any other compliance issues associated with the
DNREC administrative costs and operation of the Acquired Assets, including any required
system upgrades. The approval of the transfer of the Acquired Assets, including YMG’s CPCN,
to TESL, will result in a substantial reduction in the costs associated with the DNREC review and
will improve the financial condition of the wastewater treatment system. The result will be a
more solid financial base for providing wastewater services to the public. TESI has the technical
expertise and financial capacity necessary to meet the regulatory requirements associated with
the wastewater system both now and in the future. If YMG is required to pay the proposed
penalty and assessment, said obligation would adversely affect the ability of YMG to continue to
provide safe and reliable service to its customers at reasonable rates.

12. TESD’s obligation to purchase the Acquired Assets is also contingent upon the
approval by the Commission of an increase in the tariff rate currently charged by YMG to its
customers. Simultaneously with the filing of this Application, YMG and TESI have filed an
application seeking permission to increase the base rates charged to customers in the
Development. The current base rates have been in effect since at least October of 2005. The
proposed rate increase is necessary to allow TESI the opportunity to earn a fair rate of return, to
provide the necessary capital to fund the applicable environmental upgrades that will be required
by DNREC and to enable TESI to provide safe, proper and adequate wastewater service. As a
result of rigorous operational and financial due diligence performed by TESI, TESI is proposing
a phased approach to the increase in rates in order to mitigate, for the benefit of the customers,
and to the extent practical, the timing and extent of the required overall increase. Even with the

implementation of the overall proposed rate increase, the rates paid by current customers in the




Development would be one of the lowest tariff rates in effect in TESI’s service territories and in
the State of Delaware for wastewater rates set by the Commission.

13. YMG and TESI represent that the proposed transfer of the Acquired Assets and
related CPCN from YMG to TESI is in accordance with law, for a proper purpose, and is
consistent with the public interest. TESI, with its substantial experience and expertise, as well as
its financial strength, will enable it to provide quality wastewater treatment services to the
residents of the Development. The proposed sale of assets will be beneficial to YMG’s current
customers. Immediately following the purchase of the Acquired Assets, for YMG’s service
territory, TESI will adopt and implement the tariff approved by the Commission in the rate
matter more fully described in paragraph 12 above and will file a copy of said tariff (or an
appropriate tariff adoption notice) with the Commission. The purchase of the Acquired Assets
will result in beneficial synergies and operating efficiencies without any offsetting adverse
effects for consumers. The purchase of the Acquired Assets will not have a negative impact on
the cost of the operations, on the ability to serve customers, or on the efficiency of operations.

14. A complete list of county tax map parcel number(s) and corresponding names and
mailing addresses of the property owners currently served by YMG pursuant to the CPCN to be
transferred to TESI is attached hereto as Exhibit C.

15. A copy of the tax map for the territory currently served by YMG pursuant to the
CPCN to be transferred to TESI is attached hereto as Exhibit D.

16.  TESI is currently not subject to a finding by the appropriate federal or state
regulatory authority that it has materially failed to comply with applicable wastewater treatment
standards applicable to any other wastewater treatment facility operated by TESI. A copy of this
Application will be sent to the Office of State Planning and DNREC simultaneously with the
filing of this Application.

17.  TESI submits the following additional information with this Application:

A A corporate history including dates of incorporation, subsequent
acquisitions and/or mergers are currently on file with the Commission.
B. A chart which depicts the inter-company relationships of TESI and its

affiliates is on file with the Commission.




C. A map identifying all areas, including towns, cities, counties and other
government subdivisions to which service is already provided is currently on file with the
Commission.

D. All copies of annual reports to the Commission for the last two years are
currently on file with the Commission.

E. Middlesex’ Annual Report on Form 10-K for 2011 and Quarterly Report
on Form 10-Q for the quarter ended June 30, 2012, have been filed as part of the rate application
described in paragraph 12 above and incorporated by reference hereto.

F. A Certificate of Insurance demonstrating that TESI has in place
comprehensive liability insurance is attached hereto as Exhibit E.

G. Any additional information required by the Commission will be made
available on request.

18. A check made payable to the Delaware Public Service Commission in the amount

of $300.00 is submitted herewith.

WHEREFORE, YMG and TESI pray as follows:

A. That the Commission accept the filing of this Application and make such
investigation in this matter as it deems necessary;

B. That the Commission, pursuant to 26 Del.C. §215, approve the transfer of the
Acquired Assets, including YMG’s CPCN, from YMG to TESI, consistent with and subject to
the contingencies and the terms and conditions of the Asset Purchase Agreement.

C. That to .the extent that the Commission’s Rules would require the issuance of a
new CPCN to TESI, that the Commission waive said rules in the context of this Application.

D. In the alternative, that the Commission, consistent with and subject to the
contingencies and the terms and conditions of the Asset Purchase Agreement, accept the
abandonment by YMG of its CPCN, and simultaneously with said acceptance and satisfaction of
contingencies, that the Commission grant TESI a CPCN to provide wastewater services to the
residents of the Development. |

E. That the Commission grant such further relief as the Commission deerns

appropriate under the facts and circumstances.




PARKOWSKI GUERKE & SWAYZE, P.A.

v [ UOf —

illiam A. Denman, Esquire
116 West Water Street, PO Box 598
Dover, DE 19903
302-678-3262
“Attorney for TESI

Dated: November 6, 2012




“~Robert G. Gibbs, Esquire
P. O. Box 690
Georgetown, DE 19947
302-856-0015
Attorney for YMG




YMG CORPORATION

By: 7794»«“ ng

Norris E. Mitchell, President

STATE OF%\( CAD (O )

| | )

" COUNTY OF .?ﬁl‘v{ﬁy, )
BE IT REMEMBERED that on this 5 day of Npyem ey 2012 personally

appeared before me, a notary public for the State and County aforesaid, Norris E. Mitchell, who

being by me duly sworn, did depose and say that he is President of YMG Corporation, a
Delaware corporation and insofar as the Application of YMG Corporation states facts, said facts

are true and correct, and insofar as those facts are not within his personal knowledge, he believes

them to be true, and that the schedules accompanying this application and attached hereto are

true and correct copies of the originals of the aforesaid schedules, and that he has executed this .

Application on behalf of the Company. |

cie € Dustebnt

Norris E. Mitchell

SWORN TO AND SUBSCRIBED before me the day and year above written.

Notary Ublic ' “‘“\mlmn,,"
My CommissiqfvExpires: U LaMgy e,
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TIDEWA’?VI ME SERVICES, INC.
By: | -

A/ﬁ}tﬁ:e O’Connor, Treasurer

STATE OF NEW JERSEY )
)
COUNTY OF MIDDLESEX )

BE IT REMEMBERED that on this — day of /fVembly”, 2012 personally
appeared before me, a notary public for the State and County aforesaid, A. Bruce O’Connor, who
being by me duly sworn, did depose and say that he is Treasurer of Tidewater Environmental
Services, Inc., a Delaware corporation and insofar as the Application of Tidewater
Environmental Services, Inc. states facts, said facts are true and correct, and insofar as those

facts are not within his personal knowledge, he believes them to be true, and that the schedules
accompanying this application and attached hereto are true and correct copies of the originals of

the aforesaid schedules, and that he has executed t% behalf of the Company.

(A/B\'rﬁce O’Connor

SWORN TO AND SUBSCRIBED before me the day and year above written.

Notary Public ] ) ,
My Commission Expires: W 6,20 ¥

ADAN. SOTO
NOTARY PUBLIC OF NEW JERSEY
MY COMMISSION EXPIRES APRIL 6, 2014
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EXHIBIT A

ASSET PURCHASE AGREEMENT




i ASSET PURCHASE AGREEMENT

THIS ASSET PURCHASE AGREEMENT (this "Agreement") is made as of this 8 Hh
day of Pecember, 264+, by and among YMG Corporation, a Delaware Corporation ("Seller™),
- and Tidewater Environmental Services, Inc., a Delaware Corporation ("Buyer™).

Marehn, 2012

RECITALS:

WHEREAS, Seller is the owner of all right, title and interest in a spray irrigation system
and wastewater treatment facility, infrastructure, improvements, equipment and appurtenances
thereto and real property and rights of way (as described on the attached Schedule “A”)
associated therewith located in and around the Plantations subdivision near Lewes, Delaware

(hereinafter collectively the “Acquired Assets”); and

WHEREAS, Seller desires to séll,- assign and transfer to Buyer, and Buyer desires to
purchase and acquire from Seller, the assets, properties, permits, approvals, rights and assumed
liabilities (as defined below) on the terms and conditions and for the consideration hereinafter set

forth;

NOW, THEREFORE, in consideration of the promises and covenants herein contained
and intending to be legally bound hereby, the parties hereto agree as follows:

1. Sale of Assets.

(a) Acquired Assets. Subject to the terms and conditions of this Agreement,
Seller hereby agrees to sell, assign and transfer to Buyer, and Buyer hereby agrees to purchase
and acquire from Seller, on the Closing Date (as hereinafter defined) all of Seller's assets directly
or indirectly associated with the Acquired Assets as shown on Schedule “A” attached hereto.

(b) Title to Acquired Assets: Seller shall convey good and marketable title to
the Acquired Assets to Buyer free and clear of all claims, assessments, security interests, liens,

restrictions and encumbrances.

2. Purchase Price.

Purchase Price. The purchase price for the Acquired Assets (the

(a)
"Purchase Price") shall be the sum of ¢ NN

| (b) Payment of Purchase Price. Buyer shall pay the Purchase Price in cash
and in full on the Closing Date. - |

(c) Allocation of Purchase Price. Attached hereto as Schedule B is an Asset
Allocation Statement, reflecting the allocation of the Purchase Price for federal income tax
purposes, as agreed upon by Buyer and Seller. Buyer and Seller further agree that for financial
reporting purposes and for federal and state income tax purposes, each will report the
transactions contemplated in this Agreement in accordance with such allocation.




3. Assumption of Liabilities and Obligations.

(a) Assumption of Liabilities. Buyer shall not assume (except as set forth in
paragraph 3(b) herein), nor shall Buyer be liable for any obligations, responsibilities or liabilities
of Seller of any nature whatsoever, including, without limitation, loans payable, accounts
payable, compliance responsibilities, accrued taxes and taxes payable by Seller with respect to
income or imposed on Seller in connection with the transfer of the Acquired Assets. Seller
agrees to fully discharge and perform all of Seller's obligations and liabilities and further agrees
to indemnify and hold harmless Buyer against any and all claims, causes of action, liabilities,
penalties, judgments, orders, awards, damages or fines that may arise or accrue out of the same
(including, but not limited to, all costs and attorneys fees associated therewith).

(b)  Administrative Penalty. Notwithstanding the above and subject to
paragraph 10(c), Buyer’s obligations are contingent on resolution, to Buyer’s satisfaction, of the
administrative penalty issued by the Delaware Department of Natural Resources and
Environmental Control (“DNREC”) via Order No. 2011-W-001, a copy of which is attached
hereto as Exhibit “1”. Seller and Buyer agree to cooperate in good faith in any and all efforts to
resolve, negotiate or otherwise reduce the administrative penalty and associated cost assessment.
Upon settlement Buyer agrees to assume full responsibility and cost for resolving compliance
issues associated with the penalty assessment and operation of the Acquired Assets, including

any required remediation work

4. Representations and Warranties of Seller. Seller hereby represents and warrants
to Buyer as follows:

(a) Organization. Seller, YMG Corporation, is a Corporation duly organized,
validly existing and in good standing under the laws of the State of Delaware.

(b) Binding Effect. This Agreement and each other instrument executed and
to be executed by Seller in connection herewith is and will be the legal, valid and binding
obligation of Seller, enforceable against Seller in accordance with its respective terms, except as
limited by bankruptcy, insolvency or other laws affecting generally the enforcement of creditors'
rights and doctrines of equity relating to the availability of specific performance as a remedy:.

(c) Authorization. The execution, delivery and performance by Seller of this
Agreement and each instrument executed and to be executed by Seller in connection herewith,
and the consummation of the transactions provided for herein and therein: (i) are and will be
within the corporate powers of Seller; (ii) have been duly authorized by all necessary action on
the part of Seller; and (iii) do not and will not contravene any law, regulation, judgment, decree,
order or award relating to Seller or conflict with or result in any breach of any of the terms,
conditions or provisions of, or constitute a default under, any certificate of incorporation, by-law,
certificate of formation, shareholder or operating agreement, indenture, mortgage, lease or other
agreement to which Seller is a party or by which Seller is bound, or result in the creation of, any
lien, charge, security interest or encumbrance upon any of the Acquired Assets.

(d) Consents and Approvals. No consent, approval or authorization of, or
declaration or filing with, any Governmental Authority, homeowners association or other party is




required for the valid authorization, execution and delivery by Seller of this Agreement or for the
consumimation of Buyer's obligations under this Agreement, except as may otherwise be
described in this Agreement. ' |

(e) Title. Seller has good and marketable title in and to all of the Acquired
Assets, and upon consurnmation of the transactions contemplated by this Agreement, good and
marketable title to the Acquired Assets shall be vested in Buyer free and clear of all liens,
charges, security interests and encumbrances of any nature whatsoever.

() Claims and Litigation. Except as otherwise disclosed Section 3(b), above
and in Exhibit 4(f) herein, there are no claims, suits or legal, administrative, arbitration or other
proceedings pending or, to Seller's knowledge, threatened against Seller that materially and
adversely affect or may materially and adversely affect the Acquired Assets; and, to Seller's
knowledge, there is no existing basis for any thereof. There are no outstanding judgments,
decrees, orders or awards or specific administrative regulations applicable to Seller and relating
to the Acquired Assets. Seller agrees to indemnify and hold harmless Buyer against any and all
such claims (excepting as otherwise provided in Section 3(b), above) causes of action, liabilities,
penalties, judgments, orders, awards, damages or fines that may arise or accrue from or about the
same, including, but not limited to, all costs and attorneys fees associated therewith.

(2) Compliance with Laws. Seller has conducted and operated the spray

- irrigation system wastewater treatment facility and the Acquired Assets prior to the date hereof
in compliance, in all respects, with all laws and regulations applicable to the Acquired Assets
and Seller has not received any claims or notices to the contrary, except as otherwise disclosed

herein.

(h) Employees. Buyer shall not be required to retain or hire any employees of
Seller nor shall Buyer have any duty, obligation or responsibility to any employee or former
employee of Seller, including, but not limited to any severance or termination related obligations
that Seller may have except that Buyer agrees to reimburse Seller for any basic medical
healthcare coverage provided to Seller’s Manager, Suzanne Powell, for a period of one (1) year
from the date of Closing. Seller agrees to indemnify and hold harmless (including, but not
limited to, all costs and reasonable attorneys fees incurred) Buyer against any and all claims,
suits, judgments, actions, damages or liabilities of any nature whatsoever arising from, by or
through any employment or benefit related claim, action or allegation of any employee or former

employee of Seller. |

(1) Compliance with Laws; Necessary Permits. Seller has complied in all
respects with all federal, state and local laws, rules, regulations, ordinances, orders, judgments
and decrees now and heretofore applicable to the Acquired Assets. Except as otherwise provided
herein, Seller has not received any notice of any asserted or pending violation of any such laws,
rules, regulations, ordinances, orders, judgments or decrees nor is Seller aware of such or have
reason to be aware of such.

() Debts and Obligations Paid. Seller hereby represents and warrants that

the Facility and the Acquired Assets are not subject to any liabilities and that all expenses, costs,




debts and other obligations have been paid through the Closing Date, except as may otherwise be
disclosed herein. -

(k) Condition of Acquired Assets: The ‘Acquired Assets shall be in good and
operating order and condition and free of defects and/or damages. All Acquired Assets shall be
left in a clean and sanitary condition and available for Buyers immediate use.

(D) Environmental: Except as may otherwise be stated herein: (1) Seller has
not received from any governmental authority any notice within the past five (5) years asserting
any material violation of any applicable environmental laws and regulations in connection with
its ownership, use, maintenance and or operation of the Facility or the Acquired Assets; (i1) there
~ is no claim pending or, to the knowledge of the Seller, threatened against the Facility or the
Acquired Assets relating to environmental laws or regulations; (ii1), Seller has not released or
otherwise disposed of any Contaminants (as hereinafter defined) in material violation of
environmental law or regulation at, on, under, around or about the Facility, the Acquired Assets
of their immediate vicinity; (iv) Seller has no knowledge of any conditions or circumstances
associated with the Facility or the Acquired Assets which may prevent or interfere with material
compliance with any applicable environmental laws and regulations; (v) Seller has not
transported, disposed of, or otherwise released or arranged for the transportations, disposal or
release of any contaminate from the Facility or the Acquired Assets to any other location in
material violation of any environmental law or regulation; and (vi) Seller has neither placed nor
permitted the placement of any aboveground storage tanks, polychlorinated biphenyl, asbestos or
asbestos containing material or groundwater monitoring wells on the Facility or the acquired
Assets. For purposes of this Agreement, the term “Contaminant” shall include, without
limitations: any waste, pollutant, chemical, hazardous material, hazardous substance, toxic
substance, hazardous waste, solid waste, petroleum, or petroleum derived substance or waste
(regardless of specific gravity), or any constituent or decomposition product of any such
pollutant, material, substance, or waste regulated under any environmental law or regulations.

(m) Taxes: All tax returns and reports, property taxes and other tax
obligations of whatsoever nature of Seller required by law with respect to the Acquired Assets
have been filed, paid and satisfied by Seller. All taxes, assessments and other fees and
governmental charges upon the Acquired Assets or upon Seller which may affect the Facility or
the Acquired Assets, which are due and payable, have been paid, and there are no claims pending
against Seller for deficient or past due taxes and there are no tax deficiencies that have not yet

been assessed.

(0) ~ Good Standing as to All Leases, Permits, Licenses and Agreements.
Seller is in good standing and in compliance with all terms, conditions, rules, regulations,
requirements and obligations of whatsoever nature of or relating to any and all leases, permits,
licenses, easements, contracts or other assets which are being transferred to Buyer in furtherance
of this Agreement and Seller further represents that the transfer of any such leases, permits,
licenses, easements or other assets (as set forth on Schedule “A”) shall not result in a breach or
violation of its terms, conditions, rules, regulations, requirements or obligations.

5. Representations and Warranties of Buyer. Buyer hereby represents and warrants
to Seller as follows: '




(a) Organization and Good Standing. Buyer, Tidewater Environmental
Services, Inc., is a Corporation duly organized, validly existing and in good standing under the
laws of the State of Delaware

(b) Binding Effect. This Agreement and each other instrument executed and
to be executed by Buyer in connection herewith is and will be the legal, valid and binding
obligation of Buyer, enforceable against Buyer in accordance with its respective terms, except as
limited by bankruptcy, insolvency or other laws affecting generally the enforcement of creditors'
rights and doctrines of equity relating to the availability of specific performance as a remedy.

(c) Authorization. The execution, delivery and performance by Buyer of this
Agreement and each instrument executed and to be executed by Buyer in connection herewith,
and the consummation of the transactions provided for herein and therein: (i) are and will be
within the respective corporate powers of Buyer; (ii) have been duly authorized by all necessary
action on the part of Buyer; and (iii) do not and will not contravene any law, regulation,
judgment, decree, order or award relating to Buyer or conflict with or result in any breach of any
of the terms, conditions or provisions of, or constitute a default under, any certificate of
incorporation, by-law, certificate of formation, shareholder or operating agreement, indenture,
mortgage, lease or other agreement to which Buyer is a party or by which Buyer is bound, or
result in the creation of, any lien, charge, security interest or encumbrance upon any of the
Acquired Assets, except for liens and encumbrances securing Buyer's obligations to Seller.

(@ Consents and Approvals. Except as otherwise provide herein, no consent,
approval or authorization of, or declaration or filing with, any Governmental Authority or other
party is required for the valid authorization, execution and delivery by Buyer of this Agreement
or for the consummation of Buyer's obligations under this Agreement

(e) Claims and Litigation. There are no material claims, suits or legal,
administrative, arbitration or other proceedings pending or, to Buyer's knowledge, threatened
against Buyer that affect or may affect Buyer's ability to consummate the ftransactions
contemplated by this Agreement; and, to Buyer's knowledge, there is no existing basis for any
thereof. There are no outstanding judgments, decrees, orders or awards or specific
administrative regulations applicable to Buyer that affect or may affect Buyer's ability to
consummate the transactions contemplated by this Agreement.

6. Additional Covenants of Seller. Except as otherwise first approved in writing by
Buyer or as otherwise set forth in this Agreement, Seller covenants and agrees with Buyer that
between the date hereof and the Closing Date or the termination of this Agreement in accordance

with its terms:

| (2) Conduct of Business. The parties recognize that Seller is currently
utilizing the Acquired Assets for the purpose of operating 2 spray irrigation system and
wastewater treatment facility. Seller shall continue to conduct operations utilizing the Acquired
Assets until settlement, but agrees not to enter into any transaction(s) relating to the use or
operation of the Acquired Assets other than those necessary in the normal, regular and customary
course of the operation of the spray irrigation system and wastewater treatment facility. The




Acquired Assets shall not be sold or otherwise disposed of, mortgaged, pledged or otherwise
hypothecated, except upon the written consent of Buyer.

(b)  Accuracy of Representations and Warranties. Seller shall take all action
reasonably required to be taken by Seller to cause its representations and warranties made herein
to be true and correct on and as of the Closing Date with the same force and effect as if such
representations and warranties had been made on and as of the Closing Date.

(c) Buyver's Access. Buyer and its representatives shall have reasonable
access to the Acquired Assets and all information relating to the same, during normal business
hours, upon prearrangement with Seller and without disrupting the operations of Seller, in order
that Buyer and its representatives shall have full opportunity to make such investigation as they
shall desire to make of the Acquired Assets. Seller shall make available for inspection by Buyer
and its representatives the business records, books of account, tax returns, employee records,
records of operation and all other relevant documents and records of or relating to the Acquired
Assets. Buyer shall not, without the prior written consent of Seller, remove any such records or
documents from Seller's place of business or disseminate any information so obtained to anyone
other than the personnel, attorneys and accountants acting on its behalf in connection with this
transaction. In the event of the termination of this Agreement for any reason, Buyer and its
representatives shall return to Seller all financial and other information obtained or received by
them from Seller in connection with this Agreement, and Buyer. and its representatives shall
maintain the confidentiality of and not disclose any such information received by them from
Seller in connection with this Agreement except: (1) as may be necessary or reasonable for
purposes of enforcing this agreement or its terms; or (2) as may be otherwise be required by law.

(d) Maintain Insurance. Seller shall continue in full force and effect all
policies of insurance maintained by it on the Acquired Assets through the Closing Date.

(e) Maintain Relations. Seller shall use its commercially reasonable efforts to
preserve the current relationships of Seller with all vendors, suppliers, customers and other
persons having relationships with Seller that relate to the Acquired Assets .

() No Contracts Not in Ordinary Course. No contract, obligation or
commitment shall be entered into or assumed by or on behalf of Seller with respect to the
Acquired Assets, except normal commitments incurred in the normal, regular and ordinary

course of business.

(2) Maintenance of Property. Seller shall maintain the tangible assets
included in the Acquired Assets in- their customary condition and repair through the Closing
Date.

(h)  Inconsistent Activities. Unless and until this Agreement has been
terminated pursuant to its terms, Seller shall not enter into any agreements or conduct
negotiations with, or solicit, encourage, accept or approve any bids from, any person or entity
(other than Buyer and its equity owners) relating to the sale or transfer of the Facility.




7. Risk of Loss.

(a) Loss by Fire or Other Casualty. Seller shall bear the risk of all loss or
damage to the Acquired Assets from all causes, except negligent or willful acts of Buyer or its
agents, until Closing. In the event of the occurrence of any Joss or damage to the Acquired
Assets (except loss or damage caused by the negligent or willful acts of Buyer or its agents),
where the estimated cost of repair or restoration exceeds $1,000, Buyer may terminate this
Agreement by notifying Seller, in writing, prior to Closing. In the event of any such loss, where
estimated cost of repair or restoration is $1,000 or less, or if Buyer elects to proceed with Closing
notwithstanding a loss or damage in excess of $1,000, Seller shall assign any insurance proceeds
received or payable as a result of such loss to Buyer (and pay any applicable deductible). Seller
shall not compromise or settle any claim for loss or damage after the date of this Agreement
without the prior written consent of Buyer, which consent shall not be unreasonably withheld or

delayed.

8. Employees. Buyer shall not be required to make offers of employment to any of
the Employees of Seller as of the Closing Date and Buyer shall have no obligations,
commitments or duties to any employees or former employees of Seller, except as provided at

paragraph 4(h) hereof.

9. Closing. Subject to the satisfaction of all conditions precedent to this Agreement,
the closing of the transactions contemplated by this Agreement (the "Closing") shall take place
within fifteen (15) days of the approval of this sale by the Delaware Public Service Commission
(“PSC”), but in any event, on or before June 30, 2012, at a time and place selected by Buyer.
The date on which the Closing is to take place is referred to herein as the "Closing Date." In the
event Closing does not occur on or before the Closing Date, either party may declare the
Agreement null and void and neither party shall owe any further obligation to the other.

10.  Conditions Precedent to Obligations of Buyer. The obligation of Buyer to
complete the Closing of the transactions contemplated hereby is subject to the satisfaction of the
following conditions, or the written waiver of same by Buyer, on or prior to the Closing Date:

(a) Due Diligence: Buyer has conducted initial due diligence, and has |
received the documentation listed in Exhibit 10(a). Within five (5) business days of the
execution of this Agreement, Buyer shall make a written request to Seller for financial,
operational and other records relating to the Acquired Assets. Upon receipt of the requested
records from Seller, Buyer shall have thirty (30) days (the “Due Diligence Period™) to perform
any and all due diligence, including, but not limited to, a review of the records produced by
Seller and a physical examination of the Acquired Assets. Seller shall cooperate in good faith in
providing access and information in furtherance of Buyer’s due diligence. During the due
diligence period Buyer, in its sole discretion, shall have the absolute right to terminate this
Agreement without cause by providing written notice to Seller. In the event, Buyer elects to
terminate during the due diligence period, this Agreement shall be null and void and neither

party shall owe any further obligation to the other.

(b)  PSC Approval: This Agreement is contingent upon approval by the PSC.
Upon completion of the Due Diligence Period and affirmative notice by the Buyer to purchase




the Assets under this Agreement, the parties shall mutually file an application with the PSC
seeking all necessary regulatory approvals to consummate the transaction. The parties shall
cooperate in good faith in pursuing such approval and furnishing such information as may be
necessary to effectuate such approval. In the event the PSC fails to approve this Agreement, the
Agreement shall be considered null and void and neither party shall owe any further obligation to

the other.

. (© Administrative Penalty Settiement. This Agreement is contingent upon
the settlement of the administrative penalty assessment issued to Seller as set forth in Delaware
Department of Natural Resources and Control (DNREC) Order No. 2011-W-0011 under terms
and conditions acceptable to Buyer. Seller shall upon execution of this Agreement and
submission of the request for PSC approval present to DNREC a proposed settlement of the
administrative penalty which is acceptable to Buyer. Buyer agrees to cooperate with Seller in
effectuating an acceptable settlement. |

(d) Compliance and Representations Correct. All of the terms and conditions
contained in this Agreement to be complied with and performed by Seller at or before the
Closing Date shall have been complied with and performed in all material respects, and the
representations and warranties made by Seller in this Agreement shall continue to be correct in
all material respects, at and as of the Closing Date, with the same force and effect as though such
representations and warranties had been made at and as of the Closing Date, except for any
changes expressly contemplated by this Agreement.

(e) No Litigation. Except as may otherwise be disclosed herein, no
Governmental Authority or private person shall have instituted any action or proceeding
challenging any of the transactions contemplated hereby or otherwise directly or indirectly
relating to the transactions contemplated hereby.

(f)  No Governmental Action. There shall not have been any action taken by

any Governmental Authority, domestic or foreign, rendering any party to this Agreement unable
to consummate the transactions contemplated hereby, otherwise making such transactions illegal
or limiting in any material manner the right of Buyer to exercise directly or indirectly control the

Acquired Assets.

(g) Material Adverse Changes. Buyer shall not have become aware of nor
shall there be, after the date hereof: (i) any material adverse change in the Acquired Assets; (i1)
any damage, destruction or loss materially and adversely affecting the Acquired Assets; or (iit)
any sale, a551gnment or transfer by Seller of any of the Acquired Assets other than in the normal,
regular and customary course of business.

(h) Documents. Seller shall have executed and delivered to Buyer (or caused
to be executed and delivered to Buyer) each of the documents set forth on the attached Schedule

(CC 23
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11.  Conditions Precedent to Obligations of Seller. The obligation of Seller to
complete the Closing of the transactions contemplated hereby is subject to the satisfaction of the
following conditions, or the written waiver of same by Seller, on or prior to the Closing Date:




(a) Compliance and Representations Correct. All of the terms and conditions
contained in this Agreement to be complied with and performed by Buyer at or before the
Closing Date shall have been complied with and performed in all material respects, and the
representations and warranties made by Buyer in this Agreement shall continue to be correct in
all material respects, at and as of the Closing Date, with the same force and effect as though such
representations and warranties had been made at and as of the Closing Date, except for any
changes expressly contemplated by this Agreement.

(b) No Governmental Action. Except as otherwise set forth herein, there shall
not have been any action taken by any Governmental Authority, domestic or foreign, rendering
any party to this Agreement unable to consummate the transactions contemplated hereby or
otherwise making such transactions illegal. | |

12.  Further Assurances: Post-Closing Cooperation. If at any time after the Closing
Date any further assignments, conveyances or assurances in law are necessary or desirable to
vest, perfect or confirm of record in Buyer the title to any of the Acquired Assets or otherwise to
carry out the provisions hereof, Seller and/or Buyer, as the case may be, shall execute and deliver
any and all proper documents, and do all things necessary or proper to vest, perfect or confirm
title to such property or rights in Buyer, as the case may be, and otherwise to carry out the
provisions of this Agreement. Each of Seller and Buyer covenants and agrees to remit to the
other party, with reasonable promptness, any payments received, which payments are on or in
respect of accounts receivable owned by (or are otherwise payable to) such other party.

13. Survival of Representations, Warranties and Covenants. The parties hereto agree
that the representations, warranties, indemnification provisions and covenants contained herein
shall survive the Closing hereof.

14. Indemnification; Procedure.

(a) Indemnification by Buyer. Buyer agrees to indemnify and hold Seller and
his heirs and assigns (collectively, "Seller Indemnitees") harmless from and against the following

(collectively, "Seller Damages"):

€} any and all liabilities and obligations which arise out of events
occurring after the Closing Date with respect to the Acquired Assets or the Business, except for
those liabilities and obligations resulting from the conduct, operations, actions, or omissions of
Seller, its agents, officers, directors, shareholders, employees, successors Or assigns; and

(i)  any and all losses, liabilities, damages or deficiencies of Seller
resulting from any misrepresentation, breach of warranty or non-fulfillment of any covenant or
agreement on the part of Buyer under the terms of this Agreement or any document or instrument
executed by Buyer in connection herewith, or Buyer's use of the Acquired Assets following the
Closing Date, for which a Notice of Claim (as defined in Section 14(c) hereof) is given.

(b)  Indemnification by Seller. Seller agrees to indémnify and hold Buyer and
its members, managers, officers, employees, agents, representatives, affiliates, successors and
permitted assigns (collectively, "Buyer Indemnitees”) harmless from and against the following

(collectively, "Buyer Damages"):




(1) any and all liabilities and obligationé of Seller or claimed liabilities
and obligations of Seller that are not expressly assumed by Buyer hereunder;

- (ii) any and all losses, liabilities, damages or deficiencies resulting
from any misrepresentation, breach of warranty or non-fulfillment of any covenant or agrecment
on the part of Seller under the terms of this Agreement or any document or instrument executed
by Seller in connection herewith, for which a Notice of Claim is given;

(iii)  any indemmification obligation otherwise set forth in this
Agreement; and

(iv)  all actions, suits, proceedings, claims, demands, assessments,
judgments, costs and expenses, including, without limitation, reasonable attorneys' fees, incident

to the foregoing.

(c) Notice of Claims. If any Buyer Indemnitee or Seller Indemnitee (an
"Indemnified Party") believes that such Indemnified Party has suffered or incurred or will suffer
or incur any Buyer Damages or Seller Damages for which it is entitled to indemnification under
this Agreement, such Indemnified Party shall provide a written notice (a "Notice of Claim") to
the party or parties from whom indemnification is being claimed (the "Indemmifying Party")
within fifteen (15) days after the Indemnified Party becomes aware of such Buyer Damages or
Seller Damages, with reasonable particularity in light of the circumstances then existing. If any
action at law or suit in equity is instituted by or against a third party with respect to which any
Indemnified Party intends to claim any Buyer Damages or Seller Damages, as the case may be,
such Indemnified Party shall notify the Indemnifying Party of such action or suit within fifteen
(15) days after receiving notice of such action or suit. The failure of an Indemnified Party to-
give any notice required by this Section shall not affect any of such Indemnified Party's rights
under this Section 16 or otherwise, except and to the extent that such failure is actually

prejudicial to the rights or obligations of the Indemnifying Party.

(d) Third Party Claims. The Indemnifying Party shall have the right to
conduct and control, through counsel of its choosing, the defense of any third party claim, action
or suit, and the Indemnifying Party may compromise or settle the same, provided that the
Indemnifying Party shall give the Indemnified Party advance notice of any proposed compromise
or settlement. The Indemnifying Party shall permit the Indemnified Party to participate in the
defense of any such action or suit through counsel chosen by the Indemnified Party, provided
that the fees and expenses of such counsel shall be borne by the Indemnified Party.

(e) Good Faith Efforts to Settle Disputes. Buyer and Seller agree that, prior to
commencing any litigation against any other party concerning any matter with respect to which
such party intends to claim a right of indemnification in such proceeding, the respective chief
executive officers (or officers holding such authority) or other appropriate representatives of the
parties shall meet in a timely manner and attempt in good faith to negotiate a settlement of such
dispute during which time such persons shall disclose to the others all relevant non-privileged

information relating to such dispute.
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(f) Payment. Without limiting the indemnification obligations of any
Indemnifying Party hereunder, all indemnification payments under this Section 14 shall be made
promptly in immediately available funds.

15.  Cooperation in Litigation. Except for litigation between Buyer and Seller, each of
the parties hereto shall fully cooperate with the other in the defense or prosecution of any
existing or future litigation or proceeding against or by such other party relating to or arising out
of the Facility or Acquired Assets prior to, or on or after, the Closing Date. The party receiving
cooperation shall pay the expenses, including reasonable legal fees and disbursements, of the
cooperating party and its officers, directors, managers and employees reasonably incurred in
connection with such litigation.

16. No Brokers.

(a)  Buyer hereby represents to Seller that Buyer has not made any agreement
or taken any other action which might cause anyone to become entitled to a commission or
brokerage fee as a result of the transactions contemplated hereby. Buyer shall indemnify and
hold Seller harmless against any and all claims, losses, liabilities or expenses asserted against
Seller as a result of Buyer's dealings, arrangements or agreements with any such broker or

person.

(b) - Seller hereby represents to Buyer that Seller has not made any agreement
or taken any other action which might cause anyone to become entitled to a commission or
brokerage fee as a result of the transactions contemplated hereby. Seller shall indemnify and
hold Buyer harmless against any and all claims, losses, liabilities or expenses asserted against
Buyer as a result of Seller's, arrangements or agreements with any such broker or person.

17. Miscellaneous.

(2) Expenses. Whether or not the transactions contemplated hereby are
consummated, each of the parties hereto shall pay all of its own legal and other fees, costs and

expenses in connection herewith.

(b) Termination.

(1) This Agreement may be terminated by the mutual written consent
of Seller and Buyer at any time prior to the Closing Date.

(ii) In the event of termination hereunder, the parties shall have no
further rights or obligations hereunder.

(©) Counterparts. This Agreement may be executed in any number of
counterparts, each of which shall be deemed an original and all of which, taken together, shall
constitute one and the same mstrument.

(d)  Notices. All notices, requests, demands and other communications -
required or permitted under this Agreement shall be in writing and shall be deemed to have been
duly given, made and received (i) upon receipt, if hand delivered, (ii) three (3) business days
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after being deposited with the U.S. Mail and sent by registered or certified mail, postage prepaid,
or (iii) one (1) business day after being deposited with a nationally recognized overnight courier

service, addressed as follows:
If to Seller:

YMG Corporation
1458 Ingleside Avenue
McLean, VA 22101

with a copy to:

Robert G. Gibbs, Esq.

Wilson, Halbrook & Bayard, P.A.
P.O. Box 690

Georgetown, DE 19947

If to Buyer:

Jerry Esposito, President

Tidewater Environmental Services, Inc.
1100 S. Little Creek Road

Dover, DE 19901

with a copy to:

Kashif I. Chowdhry, Esquire
Parkowski, Guerke & Swayze, P.A.
116 West Water Street

P.O. Box 598

Dover, DE 19903

Either party may alter the address to which communications or copies are to be sent by
giving notice of such change of address in conformity with the provisions of this Section.

(e) Assignability. This Agreement and the rights and obligations hereunder
shall not be assignable by any party without the written consent of each other party.

(f)© Governing Law; Successors and Assigns. This Agreement shall be
governed by the laws of the State of Delaware, without regard to conflicts of laws principles.
This Agreement shall bind and inure to the benefit of the parties hereto and their respective

successors and permitted assigns.

(g)  Headings. The headings preceding the text of the sections and subsections
of this Agreement are inserted solely for convenience of reference and shall not constitute a part
of this Agreement, nor shall they affect the meaning, construction or effect of this Agreement.
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(h) Schedules and Exhibits. All schedules and exhibits which are referred to
in this Agreement and which are attached hereto are expressly incorporated into and constitute a
part of this Agreement.

\ (1) Entire Agreement; Amendments. This Agreement sets forth ail of the
promises, covenants, agreements, conditions and undertakings between the parties with respect
to the subject matter of this Agreement, and supersedes all prior and contemporaneous
agreements and understandings, inducements or conditions, express or implied, oral or written,
with respect to such subject matter, except as specifically set forth in this Agreement. This
Agreement may not be changed orally but only by an agreement in writing, duly executed by or
on behalf of the party against whom enforcement of any waiver, change, modification, consent

or discharge is sought.

() Severability. If any provision of this Agreement is found by a court of
competent jurisdiction to be illegal, invalid or unenforceable, the remainder of this Agreement
will not be affected, and in lieu of each provision which is found to be illegal, invalid or
unenforceable, there will be added as a part of this Agreement a provision as similar to such
illegal, invalid or unenforceable provision as may be possible and be legal, valid and

enforceable.

k) Construction. This Agreement has been prepared by Buyer and its
professional advisors and reviewed by Seller and its professional advisors. Seller, Buyer and
their separate advisors believe that this Agreement is the product of all of their efforts, that it
expresses their agreement, and that it should not be interpreted in favor of any party or against
any party merely because of their efforts in preparing it.

@ Waiver of Jury Trial. Seller and Buyer waive trial by jury in any action,
proceeding or counterclaim brought by any of them against any other on all matters arising out of

this Agreement.

IN WITNESS WHEREOF, the parties hereto, intending to be legally bound hereby, have
set their hands and seal and executed this Agreement as of the date first above written.

SELLER: BUYER:

YMG CORPORATION TIDEWATER ENVIRONMENTAL SERVICES, INC.
Name: A\p2Lis £, Miteett Neme: GEKARD L' _’E’S‘F@S[TC?

Title: President Title: President

(SEAL) . (SEAL)
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List of Schédules and Exhibits:

Schedule A Acquired Assets

- Schedule B Asset Allocation Statement
Schedule C Document list to be executed by Seller
Exhibit 1 DNREC Order No. 2011-W-0011
Exhibit 4(1) Claims and Litigation
Exhibit 10(a) Initial Due Diligence Documentation

f:\fmp\tidewater\2011\ymg matter\ymg - final.asset purchase agreement.as of 12.15.11.doc
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SCHEDULE A: ACOUIRED ASSETS

I. Real Estate: Any and all real property involved in or relating to the operations, use,

management or otherwise to the function of a waste water treatment facility and

spray irrigation system serving thePlantations subdivision near Lewes, Delaware.

Such real propeﬁy shail include, but not be limited to, the following:

A. Approximately 23.577 acres, more or less, identified as the “Spray Irrigation
Area” on the Plot of the Plantations Development of record in the Office of the
Recorder of Deed in and for Sussex County, at Deed Book 36, Page 96 and
further described in a deed dated September 21, 1989 and recorded in the Office
of the Recorde;' of Deeds in and for Sussex County, at Book 1673, Page 329 along
with any and all improvements and appurtenémces thereto (hereinafter the
“Premises”).

B. A right of way dated December 12, 1986 and recorded in the Office of the
Recorder of Deeds in and for Sussex County, at Book 1461, Page 49.

C. Any other easements, rights or ways, licenses or other interests in real property
which serve or relate to the operations, use, management or otherwise to the
function of the water treatment facility and spray irrigation system serving the
Plantations subdivision or the Premises.

D. All real estate transfer tax shall be paid by Buyer.

IL. Infrastructure: Any and all plants, buildings, sewer lines, improvements ot other
infrastructure of whatsoever nature used in connection with or relating to the use,
operations, management or function of the water treatment facility, the spray

irrigation system or the Premises.




IT1. Equipment: All supplies, materials, equipment, inventory and tangible personal
property, including, Wi.thout limitation, afl major, minot or other equipment, furniture
and furnishings, used in the conduct, operations, use, management ot function of the
waste water treatment facility and spray irrigation system serving the Plantations
subdivision near Lewes, Delaware or which are otherwise located at or upon the

Premises.

IV. Sewer Fﬂees and Accounts Receivable: All sewer fees and accounts receivable shall be
prorated as of the date of settlement.

V. Lease: All of YMG Corporation’s interests, including, but not limited to any payments
due and payable thereunder, in the curfent lease with Sharpgas, Inc., shall be éssigned
to Buyer. Rental shall be prorated as of the date of settlement, and any deposits shall

be provided to Buyer.

VI. Licenses and Permits: All licenses, permits, consents, authorizations, approvals and
certificates of any regulatory, administrative, municipal or other governmental agency

or body relating to the Acquired Assets, to the extent the same are transferable

VIIL. Other Assets:

A. All rights to customers and customer records of the Seller relating to the waste
water treatment facility or otherwise to the Acquired Assets as of the Closing
Date, including, but not limited to, customer lists and telephone numbers.

B. All goodwill associated with the waste water treatment facility and the Acquired

Assets




C. The interest of Seller in all property of the foregoing types, arising or acquired in
the ordinary course of the business of Seller in respect of the Acquired Assets
between the date hereof and the Closing Date.

D. Copies of all books of account, accounting records, technical or other drawings,

files, papers and records of whatsoever nature used in connection with or relating

to the conduct, activities, operations, finances or otherwise of the Facility.

VIIL. Prorations: All utility expenses, including water and electric charges, shall be

prorated as of the date of settlement.
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SCHEDULE B: ASSET ALLOCATION

1. The valuation for Real Estate as specified in Schedule A: Acquired Assets, paragraph I

entitled “Real Estate” hereof shall be -

2. The valuation of all other assets as speciﬁed in Schedule A: Acquired Assets hereof shall

b S
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SCHEDULE C

Documents to be Executed by Seller

I. Evidence of Authority:

A. Certificates: a certificate of an Officer of Seller certifying (A) the incumbency of

the Officers, Directors, Members, and/or Shareholders of Seller on the Closing Date and beaﬁng
the authentic signatures of all such Officers, Members, and/or Shareholders who shall execute
this Agreement and any additional documents contemplated by this Agreement, (B) the due
adoption and text of resolutions of the Officer and Directors of Seller, approving the execution of
this Agreement and the other agreements and documents referred to herein and the
consummation of the transactions contemplated sz this Agreement, and (C) true and correct

copies of the Certificate of Incorporation of Seller as of the Closing Date; and

B. Other Instruments: such other instruments, certificates, consents and other

documents which are reasonably necessary to carry out the transactions contemplated by this

Agreement and to comply with the terms hereof.

I1. Bills of Sale:

A bill of sale shall be executed by Seller conveying all infrastructure, equipment, monies and

accounts receivable as described on Schedule A, Acquired Assets.
II1. Deeds:

A deed shall be executed conveying any real property described on Schedule A, Acquired

Assets.




1V: Assignment of Lease:

An assignment of any Lease described on Schedule A, Acquire Assets, together with any

approval or consents from other parties thereto, shall be executed by Seller.

V: Assisnment of Permits, Licenses and Approvals:

An assignment of any Permits, Licenses and Approvals together with any approval or consents

from other parties thereto, shall be executed by Seller.

V1. Other Documents:

Such additional documents as may be necessary or appropriate to carry out the terms, conditions

and intentions of the Agreement.
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11.

12.

REQUEST TO SELLER FOR FINANCIAL,
' OPERATIONAL AND OTHER RECORDS
PURSUANT TO PARAGRAPH 10(a) OF
ASSET PURCHASE AGREEMENT

State of DE income tax returns

Last 3 years tax cbrrespondence to/from IRS, DE Division of Revenue, and Sussex
County

Real Estate tax bills

Applicable Business Licenses

Fixed assets records

CPCN and Easements

~ All copies of permits related to operation and original design of plant

All copies of correspondence and/or related communication documentation with DNREC
All copies of correspondence and/or related communication documentation with any
consultants

PSC Annual reports from 2005—2008 |

Current executed Sharp Gas Lease Agreement

Documents related to Due Diligence Questionnaire — Exhibit “A”

f:\fmp\tidewater\201 1\ymg matter\final docs.12.15.11\final. request to seller for financial récords. as of 12.15.11.doc




EXHIBIT “A”

Due Diligence Questionnaire
YMG Wastewater System

SECTIONS:

A. GENERAL

B. LEGAL

C. COMPLIANCE

D. PHYSICAL ASSETS AND CONDITION
E. RECORDS

F. INFLUENT/EFFLUENT QUALITY
G.FLOW (CURRENT/HISTORICAL)
H. GROWTH

I. OPERATIONS & MAINTENANCE
J. ENVIRONMENTAL

K. SAFETY

L. FINANCIALS

M. CUSTOMER RELATIONS

N. CAPITAL PROGRAM

O. HUMAN RESOURCES

A. GENERAL

A1l. Development/System Name/Location (Town, County, State):

Plantations

A2, Type of Commumty (e.g. townhomes, single family, mobile home, etc.):

Townhouses — Condominiums
A3. Community History (owner history, when built, etc.):

A4. Customers (Recent History, Now and at Build-out)

Customer | 2010 (Yr |2011 2012 2013 | 2014 2015
Type End) |
Residential

AS. Proof of Ownership (need copy of deed or other instrument proving ownership or

right to sell)




- A6. Sewer Use Restrictions

B. LEGAL

B1. Liens/Judgments (Current)

B2. Easements/Decds

B3. CPCN’S (or other regulatory permits)

B4. Exisﬁng Service Agreements with large customers or other entities
C. COMPLIANCE

| C1. Consent Orders/Penalties/Fines (entire history)

C2. OSHA 1spections, actions, reports

C3. Compliance Inspection Reports (3 yrs)

C4. Permits (Operating, discharge)

C5. Open or Potential Compliance Issues

D. PHYSICAL ASSETS AND CONDITIONS

E. RECORDS

E1. Engineering Drawings (Facilities)
E2. Collection System Drawings
E3. Influent/Effluent Data

E4. Customer Care Records

F. INFLUENT/EFFLUENT QUALITY
| F1. Influent Quality
F2. Effluent Quality Monitoring Results

E3. Pre-Treatment Requirements

F4. Customers monitored for Pre-Treatment Requirements




FS. cher Influent/Eifluent Issues
G. FLOW

G1. Average Day, Peak Day History
(2. Peak Hour History

H. GROWTH

H1. Previous Hisf:ory

H2. Future Projections

I. OPERATIONS & MAINTENANCE
I1. Written records

I2. Sewer jetting program

13. MH maintenance program

14. Preventive Maintenance on all equipment

e Motors
o Electrical equipment
e pumps

I5. Infiltration problems

16. Meters la;c,t calibrated (date), calibration history:
17. System last jetted (date): .

I8. Last break (describe event):

19. Break frequency and history:

[10. Who fixes your breaks, can we contact them:
I11. Frequency of power or other outages:

I12. Generator Maintenance, who does 1t7

113. Service Contracts




114. Solids disposal

I15. No. Mark-outs per year

I16. Other O & M:

J. ENVIRONMENTAL

J1. Known sites with hazardous wastes :
J2. Facilities With lead paint:

J3. PCB transformers:

J4. Facilities with asbestos:

J5. Any underground storage tanks for chemicals/fuels?

J6. Spill Prevention (SPCC) plans

K. SAFETY
K1. Confined Spaces:
K2. Eye Washes/Showers:

K3. Other Safety:

L. FINANCIALS

L1. Existing Wastewater rates

L.2. Previous rate increases (year, percentage)
L3.PSC Report:

L4. Income Statement: (3 Years)

L5. Balance Sheet: (3 Years)

L6. Property Taxes records

L7. Tariff

L8. Original filing, stipulation, final board order and final updated Test Year income
statement and rate case calculation from last rate case.




1.9. Financial software

M. CUSTOMER RELATIONS

M1. How will customers respond to TUI? What will customers expect when TUI takes
over? - -

M?2. How do customers feel about company?

M3. How many customers appear at rate hearings? What was their main issue?

M4. Customer complaints
e Number |
e Reason (pressure, water quality, service, odor, etc)

MS3. Describe billing system
¢ Lockbox
e Billing Service
e Software vendor

M6. Are walk-in bills accepted?

M7. Are credit cards accepted? |

N. CAPITAL PROGRAM

NI1. Cépital Program (dollar amount per year, history)
N2. Obvious Capital Needs not in Capital Program:

N. HUMAN RESOURCES

O7. Prior OSHA or Dept. of Labor violations/fines.
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C | - Evhibrt # 1

L W
_ STATE OF DELAWARE
DEPARTMENT OF NATURAL RESOURCES
AND ENVIRONMENTAL CONTROL
OFFICE ©F THE : 89 KinNags HMIGHWAY PaonE: (302) 739-9000

SECRETARY DoVvER, DELAWARE 18901 Fax: (B0Z2) 739-6242

NOTICE OF ADMINISTRATIVE PENALTY
ASSESSMENT AND ORDER

Pursuant to 7 Del. C. § 6005

Order No. 2011-W-0011

PERSONALLY SERVED BY
AN ENVIRONMENTAL PROTECTION
OFFICER

Issued To:

Ms. Suzanne Powell

YMG Corporation

PMB 108, 4590 Highway One
Rehoboth Beach, DE 19971

Dear Ms. Powell:

This is to notify the YMG Corporation (Respondent) that the Secretary of the Department of
Natural Resources and Environmental Control (Department) has found that Respondent is
violating 7 Del. Admin. C.§§7103 et seq., The State of Delaware, Department of Natural
Resources and Environmental Control’s Guidance and Regulations Governing the Land
Treatment of Wastes ( Regulations), State of Delaware Permit WPCC 3009C/86, State of
Delaware Permit LTS 5019-86-06, and State of Delaware Permit LTS 5019-09R. Accordingly,
the Department is issuing this Notice of Administrative Penalty Assessment and Order (Notice).

BACKGROUND

The State of Delaware Permit WPCC 3009C/86 was issued to the Respondent on March 2, 2001,

 and authorized the discharge of effluent from the Respondent’s Plantations Wastewater
Treatment Plant in Rehoboth Beach, Delaware. This facility is designed to treat domestic
wastewater from The Plantations development and spray imrigate the treated effluent on the
following parcel(s): spray fields located on the west side of County Road 275 between County
Roads 277 and 283, Sussex County, Delaware, |

p .
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As a condition of Permit WPCC 3009C/86, the Respondent is required to monitor its monitoring
wells on a quarterly scheduled basis by collecting samples from these wells and analyzing those
samples for a number of pollutant parameters as specified in Permit WPCC 3009C/86. Data
generated as a result of the sampling and analysis is summarized in a quarterly Ground Water
Discharge Monitoring Report and submitted to the Department on a quarterly basis as required in
Permit WPCC 3009C/86. During calendar year 2004 and through September 2010, the
Respondent has submitted these reports to the Department.

Documented letters from the Respondent identified the fact that the Respondent has been aware
of an elevated nitrate problem in Monitoring Well #4. Sampling parameters for nitrate as
nitrogen have exceeded the Environmental Protection Agency’s (EPA) Primary Drinking Water
Standards over the past few years. For example, a facsimile transmitted from Mr. Brian C.
Carbaugh, P.E. (Carbaugh) of WWES Associates, dated September 16, 2004, to the
Respondent’s Mr. Frank J. Murphy, III (Murphy), notified the Respondent of the excessive level
of nitrate concentrations in Monitoring Well #4. (Note: The Ground Water Discharges Section
{GWDS] obtained a copy . of this facsimile as an attachment to a report dated February 25, 2008,
submitted to the Department by Duffield Associates on behalf of the Respondent.) In the
facsimile, Carbaugh advised Murphy that “the groundwater nitrate concentrations have regularly
been high in Monitoring Well #4...” and further that “...this might mean that there was some
leakage from Pond 1 into the groundwater, since Pond 1 was not lined with a synthetic liner.
when Ponds 2&3 were.” Carbaugh additionally noted that he had been tracking this issue “for
some fime.” The Respondent failed to provide noncompliance notification of the violation as
required by Part ILLA.3 of Permit WPCC 3009C/86.

On March 2, 2006, the Department’s Ground Water Protection Branch (GWPB) performed a
hydrogeological review of the Respondent’s wastewater treatment facility. The hydrogeological
report iterated concerns over elevated nitrate concentrations in Monitoring Well Numbers 4, 5,
and 6 (concentrations of up to 50.4 mg/L). This report further stated that an evaluation of the
acrated lagoon for leakage was warranted; and if this evaluation concluded that the aerated
lagoon was, in fact, leaking, Respondent must prepare plans and specifications for lining the
aerated lagoon and submit these documents to the Department for review and approval. (Note:
.Records on file with the GWDS indicated that polishing/storage lagoons 1 and 2 had leaked in
‘the past and geosynthetic liners were subsequently installed.)

Before commencing administrative enforcement action, the GWDS attempted to obtain
Respondent’s voluntary compliance in accordance with 7 Del. C. § 6019. To that end, on March
14, 2006, the GWDS forwarded the March 2, 2006, hydrogeological report to the Respondent for
review and subsequent discussion. Also, on March 27, 2006, the GWDS forwarded an electronic
courtesy copy of a draft permit to Respondent that included a schedule of compliance to address
the elevated nitrates in Monitoring Well #4.
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On June 27, 2006, the GWDS received a letter from Carbaugh on behalf of the Respondent
requesting a meeting to discuss the permit conditions addressing the elevated nitrate Jevels in
Monitoring Well # 4. In subsequent discussions and e-mail transmissions, Carbaugh expressed
‘marked disapproval of the need for a timeline in the permit. As a result, the GWDS eliminated
the timeline on a good faith promise that the Respondent would complete the work plan in an
expeditious manner. On August 14, 2006, the GWDS issued Permit LTS 5019-86-06 to the
Respondent containing a schedule of compliance to investigate the elevated nitrate
concentrations in Monitoring Well # 4.

On August 15, 2006, the GWDS sent an electronic fransmission to Carbaugh requesting an .
opportunity to further discuss the schedule of compliance. This transmission expressed the
GWDS belief that the compliance item to investigate the elevated nitrate concentration in
Monitoring Well # 4 should remain in the permit. This issue had been discussed with the
Respondent by the GWDS during a telephone conference on March 15, 2006. It was further
explained during this session that monitoring parameter excesses typically are addressed by
enforcement actions or a Secretary’s Order. However, since the Respondent’s permit was due
for renewal, the GWDS concluded that the best way to address the issue of elevated nitrate
concentrations was through a permitted schedule of compliance that would require an
investigation of this matter. However, as of August 15, 2006, the Respondent had not begun or

comunitted to an ihvestigation.

.On February 25, 2008, Duffield Associates submitted a report titled Znitial Investigation of High
Nutrient Concentrations to the GWDS on behalf of the Respondent. Subsequently, the GWDS
received an electronic fransmission from Carbaugh on behalf of the Respondent requesting the
Department’s approval to proceed with the “recommendations” contained in this report. The
GWDS responded to this request by letter dated March 19, 2008, stating that the GWDS
disapproved of the “recommendations™ and alternatively recommended two different options that

- were acceptable to the GWDS. On May 1, 2008, Carbaugh replied by electrohic transmission
indicating continued disagreement regarding the GWDS proposed alternatives as viable paths
forward. Since there emerged drastically differing professional and technical opinions between
the Respondent’s professional consultants and the Department’s technical staff concerning a
workable method of investigation/remediation, on May 28, 2008, the GWDS sent the
Respondent a Manager ‘s Warning, requiring the Respondent to submit a hydrogeological work
plan to the GWDS consistent with the GWDS March 19, 2008, letter.

On June 30, 2008, Carbaugh submitted an Qutline and Schedule for Implementation to the
GWDS on behalf of the Respondent. In general, this outline proposed to line the aerated lagoon
in an effort to remediate the elevated nifraté concenirations in Monitoring Well # 4.
Additionally, this outline provided a specific timeline to complete repairs of approximately one
hundred twenty (120) days from permit issuance. The GWDS accepted this proposal on July 9,
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2008, as an effort toward voluntary compliance pursuant to 7 Del. C. § 6019. Further
enforcement action was stayed at this time. |

- On February 20, 2009, Carbaugh, on behalf of the Respondent, submitted to the Department a
design drawing for modifications to Lagoon 1. The GWDS issued Permit LTS 5019-09R to the
Respondent on April 6, 2009, authorizing the Respondent to repair Lagoon 1 (aerated lagoon) by
installing a synthetic liner in accordance with the approved Ouiline and Schedule for

- Implementation. The permit expired by its own terms on April 5, 2010. As of August 1, 2010,
the Respondent neither initiated the mstallatmn ofa synthetlc liner in Lagoon ! nor applied for a

renewal of the above repair permit. |

The Respondent constantly failed to meet deadlines for submittals as well as repairs. The

. Respondent also failed to comply with corrective action. The GWDS attempted, without
success, to gain Respondent’s voluntary compliance in accordance with 7 Del.C. §6019 since
March, 2006. Therefore, on August 3, 2010, the Department issued Netice of Viclation W-10-
GWD-03 (NOV) to the' Respondent.

The NOV specifically cited the Respondent for the following violations:
1) Elevated Nitrates in Monitoring Wells 4,5 & 6

Respondent is in violation of 7 Del. Admin. C. §7103-80.3.1of the Regulations
and Permit LTS 5019-86-06 Part L F because Respondent’s spray irrigation

_ system operation was in violation of applicable Federal and State Drinking Water
Standards on an average annual basis. Monitoring well data submitted by the
Respondent to the Department indicate nitrate concentrations in the ground water
at Monitoring Wells # 4, 5 & 6 exceed the Primary Drinking Water Standard of -

10 mg/L on an average annual basis.

~ 2) Failure to Notify — Permit Noncompliance

Respondent is in violation of Permit WPCC 3009C/86 Part I 4.3 because
Respondent failed to provide proper notification of permi{ noncompliance to the
Department after receiving the notice dated September 16, 2004 from Carbaugh
concerning the elevated nitrate concentrations in Monitoring Well # 4.

3) Failure to Complete Necessary Repairs Pursuaut to State of Delaware
Permit LTS 5019-09R

Permit LTS 5019-09R was issued on April 6, 2009 by the GWDS authorizing the
Respondent to repair Lagoon | (Aerated Lagoon) by installing a synthetic liner in
accordance with their previously submitted Qutline and Schedule for
Implementation. This Petmit expired by its own terms on April 5, 2010. The
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Respondent has neither initiated the installation of the synthetic liner in Lagoon 1
nor applied for a renewal of the repair permit.

The August 3, 2010, NOV additionally directed the Respondent to complete the following
Required Actions:

1) By September 1, 2010, submit a written report to the GWDS summarizing the
methods and results of a detailed inspection of the acrated lagoon and its
appurtenances. This report must specify which of the following two action
options the Respondent will pursue: Option 1-Line the aerated lagoon or
Option 2~Conduct a more in-depth hydrogeologic investigation of the aerated
lagoon. Each of these options delineated its own set of specific requirements that

~ were to be in-place no later than September 15, 2010.

2) Within thirty (30} days of the date of this NOV, submit and implement a
remediation plan to reduce nitrate concentrations in the groundwater below and
adjacent to the spray field. The remediation plan must include a revised, monthly
effluent application nitrogen balance.

'3} Respondent must continue conducting monthly groundwater sampling of
Monitoring Well #4 (located immediately southwest of the aerated lagoon). This
monthly sampling must include total nitrogen, nitrate as nitrogen, and all field
parameters as outlined in Permit LTS 5019-86-06; quarterly samplings must
include all field and laboratory parameters as outlined in Permit LTS 5319-86-06.

‘Respondent must continue said monthly groundwater sampling until Respondent
receives written approval from the GWDS to cease this activity.

4) Within thirty (30) days of the date of this NOV, Respondent must labei all
 Monitoring Wells with a DNREC ID tag as well as the local ID.

In a letter dated September 1, 2010, the Respondent submitted a report that purported to address
all of the August 3, 2010, NOV required actions. However, many of the action items were in a
preparatory stage of which additional information/data would be furnished when available in the
future. While Respondent subsequently provided periodic “updates™ in activity status, these
actions were not in accord with-the NOV and still remain incomplete. Of particular note, the
Respondent indicated in the September 1, 2010, report that it bad selected Option 1~installation
of a synthetic line in the aerated lagoon-as its remediation course of action. That option required
the Respondent to submit an application to renew repair Permit LTS 5019-09R to the
Department no later than September 15, 2010,

On October 5, 2010, the GWDS issued a Non-Compliance Notification to the
Respondent, listing all of the outstanding items required by the August 3, 2010 NOV that the
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Respondent failed to submit to the GWDS. This notification further advised the Respondent that
further enforcement actions pursuant to 7 Del. C. ¢ 6003 would ensue.

FINDINGS OF FACT

Permit WPCC 3009C/86 was issued to Respondent effective March 2, 2001, for a term of five
(5) years, expiring on March 1, 2006.

Permit WPCC 3009C/86 Part 1.A.2 states; “Operation of the spray irrigatton system shall not
cause the quality of the State’s groundwater resources to be in violation of applicable Federal or
State Drinking Water Standards on an average annual basis.”

Permit WPCC 3009C/86 Part I1.A.3(a) states: “If, for any reason, the permittee does not comply
with or will be unable to comply with any effluent limitations or other conditions specified in
this permit, the permittee shall provide the Department with the following information, in
writing, within five (5) days of becoming aware of any actual or potential noncompliance: 1. A
description of, and cause of, noncompliance with any such limitation or condifion; and 2. The
period of noncompliance, including exact dates and titnes; or, if not corrected, the anticipated
time the noncompliance is expected to continue, and the steps being taken to reduce, eliminate
and/or prevent recurrence of the noncomplying condition; and 3. Steps taken or planned to
reduce or eliminate recurrence of the noncompliance.”

Respondent became aware of the existence of a noncompliance condition via September 16,
2004 facsimile from Carbaugh to Murphy.

On March 2, 2006, the GWPB performed a hydrogeological review of the Respondent’s
wastewater treatment facility and issued a report revealing elevated nitrate level concentrations

in Monitoring Wells #4, 5 & 6.
On March 14, 2006, the GWDS forwarded a copy of this report to the Res;mndcnt.

The GWDS has attempted to gain Respondent’s voluntary compliance pursuvant to 7 Del. C. §
6019 from March 2006 to August 2010.

"Permit LTS 5019-86-06 was issued to the Respondent on August 14, 2006, for a term of five (5)
years, expiring on August 13, 2011.

Permit LTS 5019—86 06 Part LF. states: “Operation of the spray irrigation system shall not cause
the quality of Delaware’s ground water resources to be in violation of Federal or State Drinking

Water Standards on an average aunual basis.”

Permit LTS 5019-86-06 Part LH.1 states, in relevant part: “The permittee shatl submit
information for proper operation of the spray irrigation system in accordance with the following
schedule: Investigate the elevated nitrate concentrations in Monttoring Well # 4...submit to the
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GWDS a detailed work plan...addressing the concerns in the March 2, 2006 Hydrogeological
Review/Report...obtain approval of this work plan from the GWDS...submit to the GWDS a
report of findings from the investigation of the cause of the elevated nitrate levels...and the
integrity evaluation of the aerated lagoon and Monitoring Well #4...obtain approval from the
G'WDS prior to initiation of the proposed course of action and.. that the completion of the course

of resolution is satisfactory....”

Permit LTS 5019-86-06 Part 1 H.2 states; “The permittee shall submit either a report of progress
or, in the case of specific actions being required by identified dates, a written notice of
compliance or noncompliance by a specified date. In the event of noncompliance, the notice
shall include the cause of noncompliance, any remedial action taken, and the probability of
meeting the next scheduled requirement.”

Permit LTS 5019-86-06 Part I.A.3 states, in relevant part: "“If, for any reason, the permittee

. does not comply with, or will be unable to comply with, any effluent limitations or other
conditions specified in this permit, the permittee shall provide the Department with the following
information, in writing, within five (5) days of becoming aware of any actual or potential
noncompliance: a. A description and cause of the noncompliance with any limitation or
condition; b. The period of noncompliance including the exact date and times; or, if not yet
corrected, the anticipated time the noncompliance is expected to continue; and c. The steps being
taken or planned to reduce, eliminate and/or prevent recurrence of the noncompliant condition.”

From August, 2006 thrdugh March, 2009, the GWDS and the Respondent engaged in protracted
discussions concerning the meritsfviability of permit conditions of Permit LTS 5019-86-06.

Permit LTS 5019-09R was issued to the Respondent on April 6, 2009, for a term of one (1) year
authorizing the Respondent to install a liner in the aerated lagoon.

Permit LTS 5019-09R Part I11.A 4 states, in relevant part: “If, for any reason, the permittee does

" not comply with, or will be able to comply with, any limitations or other conditions specified in
this permit, the permittee shall provide the GWDS with the following information, in writing,
within five (5) days of becoming aware of any actual or potential non-compliance : a- A
description and cause of the non-compliance with any limitation or condition; b. The period of
non-compliance including exact dates and times; or, if not yet corrected, the anticipated time the
non-compliance is expected to continue and the steps being taken to reduce, eliminate and/or
prevent recurrence of the non-compliant condition; and c. Steps taken or planned to reduce or

" eliminate recurrence of the non-compliance.”

The Respondent allowed the repair permit to expire by its own terms on April 5, 2010, without
either initiating or completing any repair work on the aerated lagoon.

On August 3, 2010, the GWDS issued Notice of Violation (NOV) W-10-GWD-03 to
Respondent, delineating the violations and directing Respondent to complete specific Required
Actions. : .
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On October 5, 2010, the GWDS issued a Non-Compliance Notification to Respondent,
enumerating the outstanding NOV action items still unsatisfied and additionally, advising
Respondent that further actions pursuant to 7 Del .C. $§6005 would ensue.

REGULATORY AND PERMIT VIOLATIONS

7 Del. Admin. C. §7103-80.3.1 states, in relevant part: “These regulations require the operation
of systems that will function to their petformance criteria without causing the State’s ground

- water resources fo violate State or Federal Drinking Water Standards on an average annual
basis.”

Permit WPCC 3009C/86 Part 1LA.2 states: “Operation of the spray irrigation system shall not
cause the quality of the State’s groundwater resources to be in violation of applicable F ederal or
State Drinking Water Standards on an average annual basis.”

Permit WPCC 3009C/86 Part I1.A.3(a) states: “If, for any reason, the permittee does not comply
with or will be unable to comply with any effluent limitations or other conditions specified in
this permit, the permittee shall provide the Department with the following information, in
writing, within five (5) days of becoming aware of any actual or potential noncompliance:

1. A description of, and cause of, noncompliance with any such limitation or condition; and 2.
The period of noncompliance, including exact dates and times; or, if'not corrected, the
anticipated time the noncompliance is expected to continue, and the steps being taken to reduce,
eliminate and/or prevent recurrence of the noncomplying condition; and 3. Steps takenor -
planned to reduce or eliminate recurrence of the noncompliance.”

Permit LTS 5019-86-06 Part LF states: “Operation of the spray irrigation system shall not cause
the quality of Delaware’s ground water resources to be in violation of Federal or State Drinking

. Water Standards on an average annual basis.”

Permit LTS 5019-86-06 Part 1.FL1 states, in relevant part: “The permittee shall submit
information for proper operation of the spray irrigation system in accordance with the following
schedule: Investigate the elevated nitrate concentrations in Monitoring Well #4...submit to the
GWDS a detailed work plan ...addressing the concerns in the March 2, 2006 Hydrogeological
Review/Report...obtain approval of this work plan from the GWDS...submit to the GWDS a
report of findings from the investigation of the cause of the elevated nitrate levels...and the
integrity evaluation of the aerated lagoon and Monitoring Well #4...obtain approval from the
GWDS prior to initiation of the proposed course of action and.. that the completion of the course
of resolution is satisfactory....”

Permit LTS 5019-86-06 Part 1.H.2 states: “The permittee shall submit either a report of progress
or, in the case of specific actions being required by ideniified dates, a written notice of
compliance or noncompliance by a specified date. In the event of noncompliance, the notice
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shall include the cause of noncompliance, any remedial action taken, and the probability of
meeting the next scheduled requirement.”

Permit LTS 5019-86-06 Part II.A.3 states, in relevant part: “If, for any reason, the permittee
does not comply with, or will be unable to comply with, any effluent limitations or other
conditions s;}eclﬁed in this permit, the permittee shall provide the Department with the following
information, in writing, within five (5) days of becoming aware of any actual or potential
noncompliance: a. A description and cause of the noncompliance with any limitation or
condition; b. The period of noncompliance including the exact date and times; oz, if not yet
corrected, the anticipated time the noncompliance is expected to continue; and c. The steps being
taken or planned to reduce, eliminate and/or prevent recurrence of the noncompliant condition.”

Permit LTS 5019-09R Part Y11 A 4 states, in refevant part: “If, for any reason, the permittee does
not comply with, or will be able to comply with, any limitations or other conditions specified in
this permit, the permittee shall provide the GWDS with the following information, in writing,
within five (5) days of becoming aware of any actual or potential non-compliance : a. A
description and cause of the non-compliance with any limitation or condition; b. The period of
non-compliance including exact dates and times; or, if not yet correctied, the anticipated time the
non-compliance is expected to continue and the steps being taken to reduce, eliminate and/or
prevent recurrence of the non-compliant condition; and c. Steps taken or planned to reduce or
eliminate recurrence of the non-corapliance.”

CONCLUSIONS

The Department has determined that the Respondent is violating 7 Del. Admin. C. §7103-80.3.1
of the Regulations, State of Delaware Permit WPCC 3009C/86, State of Delaware Permit LTS
5019-86-06, and State of Delaware Permit LTS 5019-09R. .

ASSESSMENT OF PENALTY

Pursuant to the provisions of 7 Del C. §6005 (b)(3), this is written notice to the Respondent that
on the basis of its findings, the Department is assessing the Respondent an administrative penalty
of Two Hundred Three Thousand Three Hundred Twemjf Dollars ($203,320) for the violations
identified in this Penalty Assessment and Order.

In addition to the penalty assessment, the Respondent is hereby assessed estimated costs in the
amount of Thirty Thousand Four Hundred Ninely Eight Dollars ($30,498) pursuant to 7 Del.

C. §6005(c).

The Respondent shall remit two checks payable to the State of Delaware in the amounts of
$203,320 and $30,498 within thirty (30) days of receipt of this notice to Kevin Maloney, Deputy
Attorney General, Department of Justice, 102 West Water Street, Dover, Delaware, 19901.
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PUBLIC HEARING

This Notice of Administrative Penalty Assessment and Order shall become effective and final
unless the Department receives from the Respondent, no later than thirty (30} days from the
receipt of this Notice, a written request for a public hearing on these matters as provided in 7
Del. C. §6005(b)(3). In the event Respondent requests a hearing, the Department reserves the
right to withdraw this Assessment and Order and take any additional enforcement action it deems
appropriate, including, but not limited to, the imaposition of civil penalties and recovery of the
Department’s costs pursuant to 7 Del. C. §6005. The Department does not otherwise intend to
convene a public hearing on these matiers but reserves the right to do so at its discretion.

PRE-PAYMENT
In the alternative, the Respondent may prepay the penalty to the Department within thirty (30)

days and sign the attached waiver and return it to the Department. By doing so, the Respondent
waives the right to a hearing and the opportunity to appeal or contest this Assessment and Ozder.

Date: 5321-?52 &4

P. O"Mara, Sccretary

CPO:KPM:LG:rhlif/52-5.doc ‘

cC: Kevin Maloney, Deputy Attorney General
Laura Gerard, Deputy Attorney General
Kathy Bunting-Howarth, Director, DNREC Division of Water
Dave Schepens, Program Manager, GWDS, DNREC Div. of Water
Roy W. Heineman, Paralegal, DNREC Division of Water
Jennifer M. Bothell, Enforcement Coordinator
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WAIVER OF STATUTORY RIGHT TO A HEARING

The YMG Ceorporation hereby waives its right to a hearing and its opportunity to appeal or
contest this Assessment and Order and agrees to the following:

1. The YMG Corporation will pay the administrative penalty in the amount of $203,320
by sending a check payable to the “State of Delaware” within 30 days of receipt of this
Assessment and Order. The check shall be directed to Kevin Maloney, Deputy Attorey
General, Department of Justice, 102 West Water Street, Dover, Delaware, 19901; and

" 2. The YMG Corporation will reimburse the Department in the amount of $30,498, which
‘represents the Department’s estimated costs. The reimbursement shall be patd within
thirty (30) days of receipt of this Assessment and Order. The check shall be made
payable to the “State of Delaware” and shall be directed to Kevin Maloney, Deputy
Attorney General, Department of Justice, 102 West Water Street, Dover, Delaware,
19901; and

3. The YMG Corporation further agrees to abide by all of the terms and conditions of this
Assessment and Order.

YMG CORPORATION
N
Date: By:
(Signature)
Title: . : . Name:

(Print)




EXHIBIT 4(f)
CLAIMS AND LITIGATION

The Plantations Owners’ Association, Inc, (“Association™) previously claimed certain

title interests in the Waste Water Disposal System property pursuant to Article III, Section 2(B)
of the Declaration of Covenants, Conditions and Restrictions for the Plantations dated Decembet
1, 1986 and recorded December 12, 1986 in the Office of the Recorder of Peeds, in and for
Sussex County, at Georgetown, Delaware in Deed Book 1461, Page 54 (“Restrictions”). YMG
Corporation, successor to the original developer, Crown Estates, responded to such claims with
documentation substantiating the waiver of such title interests by the original developer, then in
control of the Association. Documents relating to this claim, and the denial of the validity of the
claim, include the following:

1.

,2‘.

Restrictions;

September 1, 1989, letter, Crown Estates and Recreation International, Inc. to the
Association, regarding right to receive {ifle to Waste Water Disposal System (with
written consent in lieun of special meeting, waiving and relinquishing such right to obtain
title to Waste Water facility.

September 21, 1989, Deed, Crown Estates and The Plantations Owners® Association,

- Inc., Grantor and YMG Corporation, Grantee, recorded September 22, 1989 in the Office

of the Recorder of Deeds, aforesaid in Deed Book 1673, Page 329 (with specific waiver
of all right, title and interest in and to the Waste Water Disposal System property,

~ acquired under Axticle I1I, Section 2B of the Restrictions). =~ . . .

September 1, 1989, letter, Crown Estates and Recreation International, Inc. to the
Association regarding right of first refusal on purchase of Recreation facilities (with
written consent in lieu of special meeting, waiving and relinquishing such right to obtain
title to Recreation Faeility),

September 21, 1989, Deed, Recreation International, Inc. and The Plantations Owners’
Association, Inc., Grantor and YMG Recreation Corporation, Grantee, recorded
September 25, 1989 in the Office of the Recorder of Deeds, aforesaid in Deed Book
1673, Page 333 (with specific waiver of all right, title and interest in and to the
Recreation Facility property, acquired under Article III, Section 2A of the Restrictions).

August 31, 2007 letter; Robert V. Witsil, Ji., Esq. (“Witsil”), attorney for the Plantations
Owners’ Association, Inc. (“Association”) to Robert G. Gibbs, Esq. (“Gibbs™) and Harold
E. Dukes, Esq. (“Dukes™) (alleging Association title interests in Recreation Facilities and
Waste Water Disposal property).




7. October 12, 2007 letter; Witsil to Gibbs, Dukes and Dennis Schrader, Esq.,\ advising of
Witsil’s “investigation” of these alleged title interests,

8. October 17, 2007 letter; Gibbs to Witsil, regarding original Developer’s extinguishment
of title interests, and of current owner of Recreation Facilities intention to sell Recreation

Facilities property.

9. December 4, 2007 letter; Gibbs 1o Witsil, regarding Association’s waiver of any rights to
purchase Recreation Facility. |

10. January 16, 2008 letter; Gibbs to Witsil, forwarding copies of items 2, 3, 4, and 5, above .
and discussion of well documented waiver of any residual title interests in and to the

Recreational Facilitics property and the Waste Water Facility.
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NOTICE OF ADMINISTRATIVE PENALTY AND ASSESSMENT ORDER

ORDER NO. 2011-W-0011
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STATE OF DELAWARE
DEPARTMENT OF NATURAL RESQURCES |

AND ENVIRONMENTAL CONTROL
89 KINGS HIGHWAY
DoVER, DEI__AWARE 19901

* Prone: (302) 739-8000

OFFICE OF THE
Fax: (30R) 739-62424

SECRETARY

NOTICE OF ADMINISTRATIVE PENALTY
ASSESSMENT AND ORDER

Pursuant io 7 Del. C. § 6005

Order No. 2011-W-0011

PERSONALLY SERVED BY
AN ENVIRONMENTAL PROTECTION

OFFICER

Issued To:

Ms. Suzanne Powell

YMG Corporation

PMB 108, 4590 Highway One
Rehoboth Beach, DE 19971

Dear Ms. Powell:

This is to notify the YMG Corporation (Respondent) that the Secretary of the Department of
Natural Resources and Environmental Control (Department) has found that Respondent is.
violating 7 Del. Admin. C.§37103 ef seq., The State of Delaware, Department of Natural
Resources and Environmental Control’s Guidance and Regulations Governing the Land
Treatment of Wastes ( Regulations), State of Delaware Permit WPCC 3009C/86, State of
Delaware Permit LTS 5019-86-06, and State of Delaware Permit LTS 5019-09R. Accordingly,
the Department is issuing this Notice of Administrative Penalty Assessment and Order (Notice).

BACKGROUND

The State of Delaware Permit WPCC 3009C/86 was issued to the Respondent on March 2, 2001,
and anthotized the discharge of effluent from the Respondent’s Plantations Wastewater
Treatment Plant in Rehoboth Beach, Delaware. This facility is designed to treat domestic
wastewater from The Plantations development and spray irrigate the treated effluent on the
following parcel(s): spray fields located on the west side of County Road 275 between County

Roads 277 and 283, Sussex County, Delaware.

Detauane's Good Hatune depends ou yous!
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As a condition of Permit WPCC 3009C/86, the Respondent is required to monitor its monitoring
wells on a quarterly scheduled basis by collecting samples from these wells and analyzing those
samples for 2 number of pollutant pararoeters as specified in Permit WPCC 3009C/86. Data
generated as a result of the sampling and analysis is summarized in a quarterly Ground Water
Discharge Monitoring Report and submitted to the Department on a quarterly basis as required in
Permit WPCC 3009C/86. During calendar year 2004 and through September 2010, the |

Respondent has submitted these reports to the Department.

Documented letters from the Respondent identified the fact that the Respondent has been aware
of an elevated nitrate problem in Monitoring Well #4. Sampling parameters for nitrate as
nitrogen have exceeded the Environmental Protection Agency’s (EPA) Primary Drinking Water
Standards over the past few years. For example, a facsimile transmitted from Mr. Brian C.
Carbaugh, P.E. (Carbaugh) of WWES Associates, dated September 16, 2004, to the
Respondént’s Mr. Frank J. Murphy, III (Murphy), notified the Respondent of the excessive level
of nitrate concentrations in Monitoring Well #4. (Note: The Ground Water Discharges Section
[GWDS] obtained a copy of this facsimile as an attachment to a report dated February 25,2008,
submitted to the Department by Duffield Associates on behalf of the Respondent.) Inthe
facsimile, Carbaugh advised Murphy that “the groundwater nitrate concentrations have regularly
been high in Monitoring Well #4. .. and further that “...this might mean that there was some
leakage from Pond 1 into the groundwater, since Pond 1 was not lined witha synthetic liner.
when Ponds 2&3 were.” Carbaugh additionally noted that he had been tracking this issne “for
some time.” The Respondent failed to provide noncompliance notification of the violation as
required by Part I1.A.3 of Permit WPCC 3009C/86. | -

On March 2, 2006, the Department’s Ground Water Protection Branch (GWPB) performed a
hydrogeological review of the Respondent’s wastewater treatment facility. The hydrogeological
report iterated concerns over elevated nitrate concentrations in Monitoring Well Numbers 4, 3,
and 6 (concentrations of up to 50.4 mg/L). This report further stated that an evaluation of the
acrated lagoon for leakage was warranted; and if this evaluation concluded that the aerated
lagoon was, in fact, leaking, Respondent must prepare plans and specifications for lining the
aerated lagoon and submit these documents to the Department for review and approval. (Note:
‘Records on file with the GWDS indicated that polishing/storage lagoons 1 and 2 had leaked in
the past and geosynthetic liners were subsequently installed.)

Before commencing administrative enforcement action, the GWDS atteropted to obtain
Respondent’s voluntary compliance in accordance with 7 Del. C. § 6019. To that end, on March
14, 2006, the GWDS forwarded the March 2, 2006, hydrogeological report to the Respondent for
review and subsequent discussion. Also, on March 27, 2006, the GWDS forwarded an electronic
courtesy copy of a draft permit to Respondent that included a schedule of compliance to address

- the elevated nitrates in Monitoring Well #4.
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On June 27, 2006, the GWDS received a letter from Carbaugh on behalf of the Respondent
requesting a meeting to discuss the permit conditions addressing the elevated nitrate levels in
Monitoring Well # 4. In subsequent discussions and e-mail transmissions, Carbaugh expressed
marked disapproval of the need for a timeline in the permit. As aresult, the GWDS eliminated
the timeline on a good faith promise that the Respondent would complete the work plan in an
expeditious manner. On August 14, 2006, the GWDS issued Permit LTS 5019-86-06 to the

Respondent contmmng a schedule of compliance to investi gate the elevated nitrate
concentrations in Monitoring Well # 4. | . -

On August 15, 2006, the GWDS sent an electronic transnussmn to Carbaugh requesting an
opportunity to further discuss the schedule of compliance. This transmission expressed the
GWDS belief that the comphance item to investigate the elevated nitrate concentration in
Monitoring Well # 4 should remain in the permit. This issue had been discussed with the
Respondent by the GWDS during a telephone conference on March 15, 2006. It was further
explained during this session that monitoring parameter excesses typ1cally are addressed by
enforcement actions or a Secretary’s Order. However, since the Respondent’s permit was due
for renewal, the GWDS concluded that the best way to address the issue of elevated nitrate
concentrations was through a permitted schedule of compliance that would require an |
investigation of this matter. However, as of August 15, 2006, the Respondent had not begun or

comumitted to an investigation.

.On. February 25, 2008, Duffield Associates submitted a report titled Initial Investigation of High
Nutrient Concenirations to the GWDS on behalf of the Respondent. Subsequently, the GWDS
received an electronic transmission from Carbaugh on behalf of the Respondent requesting the
Department’s approval to proceed with the “recommendations” contained in this report. The
GWDS responded to this request by letter dated March 19, 2008, stating that the GWDS
disapproved of the “recommendations” and alternatively recommended two different options that
were acceptable to the GWDS. On May 1, 2008, Carbaugh replied by electronic transmission
indicating continued disagreement regarding the GWDS proposed alternatives as viable paths
forward. Since there emerged drastically differing professional and technical opinions between
the Respondent’s professional consultants and the Department’s technical staff concerning a
workable method of mvesnganon/remedmtmn on May 28, 2008, the GWDS sent the
Respondent a Manager’s Warning, requiring the Respondent to submit a hydrogeological work

plan to the GWDS consistent with the GWDS March 19, 2008, letter.

On June 30, 2008, Carbaugh submitted an Outline and Schedule for Implementatzon to the

- GWDS on behalf of the Respondent. In general, this outline proposed to line the acrated lagoon
in an effort to remediate the elevated nitraté concentrations in Monitoring Well # 4.
Additionally, this outline provided a specific timeline to complete repairs of approximately one
hundred twenty (120) days from permit issuance. The GWDS accepted this proposal on July 9,
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2008, as an effort toward voluntary compliance pursuant to 7 Del. C. § 6019. Further
enforcement. action was stayed at this time.

. On February 20, 2009, Carbaugh, on behalf of the Respondent, submitted to t_he Department a
design drawing for modifications to Lagoon 1. The GWDS issued Permit LTS 5019-09R to the

Respondent on April 6, 2009, authorizing the Respondent to repair Lagoon 1 (aerated lagoon) by

installing a synthetic liner in accordance with the approved Qutline and Schedule for
Implementation. The permit expired by its own terms on April 5,2010. As of August 1, 2010,
the Respondent neither initiated the installation of a synthetic liner in Lagoon I nor applied for a

renewal of the above repair permit.

The Réspondeﬁt constantly failed to meet deadlines for submittals as well as repairs. The
. Respondent also failed to comply with cotrective action. The GWDS attempted, without
success; to gain Respondent’s voluntary compliance in accordance with 7 Del.C. §6019 since

March, 2006. Therefore, on August 3, 2010, the Department issued Notice of Violation W-10-

GWD-03 (NOY) to the'Respondent.

The NOV specifically cited the Respondent for the following violations: |
1) Elevated Nitrates in Monitoring Wells 4,5 & 6

Respondent is in violation of 7 Del. Admin. C. §7103-80.3.1of the Regulations

and Permit LTS 5019-86-06 Part L F because Respondent’s spray irrigation
system operation was in violation of applicable Federal and State Drinking Water

" Standards on an average annual basis. Monitoring well data submitted by the
Respondent to the Department indicate nitrate concentrations in the ground water
at Monitoring Wells # 4, 5 & 6 exceed the Primary Drinking Water Standard of

10 mg/L on an average annual basis.

2) Failure to Notify ~ Permit Noncompliance
Respondent is in violation of Permit WPCC 3009C/86 Part ILA.3 because

Respondent failed to provide proper notification of permit noncompliance to the

Department after receiving the notice dated September 16, 2004 from Carbaugh
concerning the elevated nitrate concentrations in Monitoring Well # 4.

3) Failure to Complete Necessary Repairs Pursuant to State of Delaware
Permit LTS 5019-09R_ |

Permit LTS 5019-09R was issued on April 6, 2009 by the GWDS authorizing the
Respondent to repair Lagoon 1 (Aerated Lagoon) by installing a synthetic liner in
accordance with their previously submitted Outline and Schedule for
Implementation. This Permit expired by its own terms on April 5,2010. The

--..._‘“HM
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Respondent has neither initiated the installation of the synthetic liner in Lagoon 1
nor applied for a renewal of the repair permit. |

The August 3, 2010, NOV additionally directed the Respondent to complete the following
Required Actions: ' - |

1) By September 1, 2010, submit a written report to the GWDS summarizing the
methods and results of a detailed inspection of the aerated lagoon and its
appurtenances. This report must specify which of the following two action
options the Respondent will pursue: Option 1-Line the aerated lagoon or
Option 2-Conduct a more in-depth hydrogeologic investigation of the acrated
lagoon. Each of these options delineated its own set of specific requirements that
were to be in-place no later than September 15, 2010,

2) Within thirty (30) days of the date of this NOV, submit and implement a
remediation plan to reduce nitrate concentrations in the groundwater below and
adjacent to the spray field. The remediation plan must include a revised, monthly

effluent application nitrogen balance.

3) Respondent must continue conducting monthly groundwater sampling of
Monitoring Well #4 (located immediately southwest of the aerated lagoon). This -
monthly sampling must inchude total nitrogen, nitrate as nitrogen, and all field
parameters as outlined in Permit LTS 5019-86-06; quartetly samplings must

‘include all field and laboratory parameters as. outlined i Permit LTS 5019-86-06.
“Respondent must continue said monthly groundwater sampling until Respondent
receives written approval from the GWDS to cease this activity.

4) Within thirty (30) days of the date of this NOV, Respondent must label all
Monitoring Wells with a DNREC ID tag as well as the local ID.

In a letter dated September 1, 2010, the Respondent submitted a report that purported to address
all of the August 3, 2010, NOV required actions. However, many of the action items were in a
preparatory stage of which additional information/data would be furnished when available in the
futare. While Respondent subsequently provided periodic “updates™ in activity status, these
actions were not in accord with-the NOV and still remain incomplete. Of particular note, the
Respondent indicated in the September 1, 2010, report that it had selected Option 1—installation
of a synthetic line in the aerated lagoon-as its remediation course of action. . That option required
the Respondent to submit an application to renew repair Permit LTS 5019-09R to the
Department no later than September 15, 2010.

On October 5, 2010; the GWDS issued a Non-Compliance Notification to the
Respondent, listing all of the outstanding items required by the August 3, 2010 NOV that the
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Respondent failed to submit to the GWDS. This notification further advised the Respondent that
further enforcement actions pursuant to 7 Del. C. § 6005 would ensue.

FINDINGS OF FACT

Permit WPCC 3009C/86 was issued to Respondent effective March 2, 2001, for a term of five
(5) years, expiring on March 1, 2006. :

Permit WfCC 3009C/86 Part 1.A.2 states: “Operation of the spray irrigation system shall not
cause the quality of the State’s groundwater resources to be in violation of applicable Federal or

State Drinking Water Standards on an average annual basis.”

Permit WPCC 3009C/86 Part I1.A.3(a) states: . “If, for any reason, the permittee does not comply
‘with or will be unable to comply with any effluent limitations or other conditions specified in
 this permit, the permittee shall provide the Department with the following information, in

writing, within five (5) days of becoming aware of any actual or potential noncompliance: 1. A
description of, and cause of, noncompliance with any such limitation or condition; and 2. The
period of noncompliance, including exact dates and times; ‘or, if n6t corrected, the anticipated
time the noncompliance is expected to continue, and the steps being taken to reduce, eliminate
and/or prevent recurrence of the noncomplying condition; and 3. Steps taken or planned to

reduce or eliminate recurrence of the noncompliance.”™

Respondent becaxhe aware of the existence of a noncompliance condition via September 16,
2004 facsimile from Carbaugh to Murphy. o

On March 2, 2006, the GWPB performed a hydrogeological review of the Respondent’s
wastewater treatment facility and issued a report revealing elevated nitrate level concentrations

in Monitoring Wells #4, 5 & 6.
' On March 14, 2006, the GWDS forwarded a copy of this report to the Respondent

" The GWDS has attempted to gain Respondent’s voluntary compliance pursuant to 7Del, C. §
6019 from March 2006 to August 2010. ‘

‘Permit LTS 5019-86-06 was issued to the Respondent on August 14, 2006, for a term of five (5)
years, expiring on August 13, 201 1. . .

Permit LTS 5019-86-06 Part LF. states: “Operatidn of the spray irrigation system shall not cause
the quality of Delaware’s ground water resources to be in violation of Federal or State Drinking

Water Standards on an average annual basis.”

Permit LTS 5019-86-06 Part LH.1 states, in relevant part: “The permittee shatl submit
information for proper operation of the spray irrigation system in accordance with the following
schedule: Investigate the elevated nitrate concentrations in Monitoring Well # 4...submit to the
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GWDS a detailed work plan...addressing the concerns in the March 2, 2006 Hydrogeological
Review/Report...obtain dpproval of this work plan from the GWDS...submit to the GWDS a
report of findings from the investigation’of the cause of the elevated nitrate levels...and the
integrity evaluation of the aerated lagoon and Monitoring Well #4...obtain approval from the
GWDS prior to initiation of the proposed course of action and.. that the completion of the course

of resolution is satisfactory....”

Permit LTS 5019-86-06 Part 1.H.2 states; “The permittee shall submit either a report of progress
or, in the case of specific actions being required by identified dates, a written notice of
compliance or noncompliance by a specified date. In the event of noncompliance, the notice

* shall include the cause of noncompliance, any remedial action taken, and the probability of

meeting the next scheduled requirement.”

Permit LTS 5019-86-06 Part I1.A.3 states, in relevant part: "“If, for any reason, the permitiee

. does not comply with, or will be unable to comply with, any effluent limitations or other
conditions specified in this permit, the permittee shall provide the Department with the following
information, in writing, within five (5) days of becoming aware of any actual or potential-
noncompliance: a. A description and cause of the noncompliance with any limitation ox
condition; b. The period of noncompliance including the exact date and times; or, if not yet
corrected, the anticipated time the noncompliance is expected to continue; and c¢. The steps being
taken or planned to reduce, eliminate and/or prevent recurrence of the poncompliant condition.”

From August, 2006 through March, 2009, the GWDS and the Respondent engaged in protracted
discussions concerning the merits/viability of permit conditions of Permit LTS 5019-86-06.

Permit LTS 5019-09R. was issued to the Respondent on April 6, 2009, for a term of one (1) year

authorizing the Respondent to install a liner in the aerated lagoon.

Permit LTS 5019-09R Part TI.A 4 states, in relevant part: “If, for any reason, the permittee does
not comply with, or will be able to comply with, any limitations or other conditions specified in
this permit, the permittee shall provide the GWDS with the following information, in writing,
within five (5) days of becoming aware of any actual or potential non-compliance : a.- A
description and cause of the non~compliance with any limitation or condition; b. The period of
non-compliance including exact dates and times; of, if not yet corrected, the anticipated time the
‘pon-compliance is éxpected to continue and the steps being taken to reduce, eliminate and/or
prevent recurrence of the non-compliant condition; and c. Steps taken or planned to reduce or

* eliminate recurrence of the non-compliance.”

The Respondent allowed the repa;ir‘ permit to expire by its own termos on April 3, 2010, without -
either initiating or completing any repair work on the aerated lagoon.

On August 3, 2010, the GWDS issued Notice of Violation (NOV) W-10-GWD-03 to
Respondent, delineating the violations and directing Respondent to complete specific Required

Actions.
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On October 5, 2010, the GWDS issued a Non-Compliance Notification to Respondent,
enumerating the outstanding NOV action items still unsatisfied and additionally, advising
Respondent that further actions pursuant to 7 Del .C. §6005 would ensue.

REGULATORY AND PERMIT VIOLATIONS

- 7 Del. Admin. C. §7103-80.3.1 states, in relevant part: “These regulations require the operation
of systems that will function to their performance criteria without causing the State’s ground
water resources 1o violate State or Federal Drinking Water Standards on an average annual

basis.”

~ Permit WPCC 3009C/86 Part 1.A.2 states: “dperation of the spray irrigation system shall not
cause the quality of the State’s groundwater resources o be in violation of applicable Federal or

State Drinking Water Standards on an average annual basis.”

Permit WPCC 3009C/86 Part I1.A.3(a) states: “If, for any reason, the permittee does not comply
with or will be unable to comply with any effluent limitations or other conditions specified in
this permit, the permittee shall provide the Department with the following information, in
writing, within five (5) days of becoming aware of any actual or potential noncompliance:

1..A description of,-and cause of, noncompliance with any such limitation or condition; and 2.
The period of noncompliance, including exact dafes and times; or, i not cerrected, the
anticipated time the noncompliance is expected to continue, and the steps being taken to reduce,
eliminate and/or prevent recurrence of the noncomplying condition; and 3. Steps takenor
planned to reduce or eliminate recurrence of the noncompliance.”

Permit LTS 5019-86-06 Part LF states: “Operation of the spray irrigation system shall not cause
the quality of Delaware’s ground water resources to be in violation of Federal or State Drinking

 Water Standards on an average annual basis.”

Permit LTS 5019-86-06 Part LH.1 states, in relevant part: “The permittee shall submit
information for proper operation of the spray irrigation system in accordance with the following
schedule: Investigate the elevated nitrate concentrations in Monitoring Well #4...submit to the
GWDS a detailed work plan ...addressing the concerns in the March 2, 2006 Hydrogeological
Review/Report. . .obtain approval of this work plan from the GWDS.. .submit to the GWDS a
report of findings from the investigation of the cause of the elevated nitrate levels...and the
integrity evaluation of the aerated lagoon and Monitoring Well #4...obtain approval from the
GWDS prior to initiation of the proposed course of action and.. that the completion of the course

of resolution is satisfactory....”

Penmit LTS 5019-86-06 Part LH.2 states: “The permittee shall submit either a report of progress

or, in the case of specific actions being required by identified dates, a written potice of
compliance or noncompliance by a specified date. In the event of noncompliance, the notice
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shall include the cause of noncompliance, any remedial action taken, and the probability of
meeting the next scheduled requirement.”

Permit LTS 5019-86-06 Part IL.A.3 states, in relevant part: “If, for any reason, the permittee
does not comply with, or will be unable to comply with, any effluent limitations or other
conditions specified in this permit, the permittee shall provide the Department with the following
information, in writing, within five (5) days of becoming aware of any actoal or potential
noncompliance: a. A description and cause of the noncompliance with any limitation or
condition; b. The period of noncompliance including the exact date and times; of, if not yet

corrected, the anticipated time the noncompliance is expected to continue; and c. The steps being

taken or planned to reduce, eliminate and/or prevent recurrence of the noncompliant condition.”

Permit LTS 5019-09R Part ITL.A.4 states, in relevant part: “If, for any reason, the permittee does
not comply with, or will be able to comply with, any limitations or other conditions specified in
this permit, the permittee shall provide the GWDS with the following information, in writing,
within five (5) days of becoming aware of any actual or potential non-compliance :a. A

description and cause of the non-compliance with any liitation or condition; b. The period of

non-compliance including exact dates and times; or, if not yet corrected, the anticipated time the
and the steps being taken to reduce, eliminate and/or -

non-compliance is expected to continue
and c. Steps taken or planned to reduce or

prevent recurrence of the non-compliant conditiorn;
eliminate recurrence of the non-compliance.” -

CONCLUSIONS

The 'Dé:paxtment has detérmincd that the Respondent 13 violating 7 Del. Admin. C. § 71 03-80.3.1
of the Regulations, State of Delaware Permit WPCC 3009C/86, State of Delaware Permit LTS

5019-86-06, and State of Delaware Permit LTS 5019-Q9R.

ASSESSMENT OF PENALTY

Pursuant to the provisions of 7 Del. C. §6005(b)(3), this is written notice to the Respondent that
on the basis of its-findings, the Department is assessing the Respondent an administrative penalty

' of Two Hundred Three Thousand Three Hundred Twenty Dollars ($203,320) for the violations

: dentified in this Penalty Assessment and Order. |

In additi(m.to the penalty assessment, the Respondent is hereby assessed estimated costs in the
amount of Thirty Thousand Four Hundred Ninely Eight Dollars ($3 0,498) pursuant to 7 Del.

C. §6005(c).
The Respondent shall remit two checks payable to the State of Delaware in the amounts of

$203,320 and $30,498 within thirty (30) days of receipt of this notice to Kevin Maloney, Deputy
Attorney Gcn_eral, Department of Justice, 102 West Water Street, Dover, Delaware, 19901.

[P
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PUBLIC HEARING

This Notice of Administrative Penalty Assessment and Order shall become effective and final
unless the Department receives from the Respondent, no later than thirty (30) days from the
receipt of this Notice, a written request for a public hearing on these matters as provided in 7
Del. C. §6005(b)(3). In the event Respondent requests a hearing, the Department reserves the
right to withdraw this Assessment and Order and take any additional enforcement action it deems
appropriate, including, but not limited to, the imposition of civil penalties and recovery of the ,
Department’s costs pursuant to 7 Del. C. §6005. The Department does not otherwise ittend to
convene a publi¢ hearing on these mattets but reserves the right to do so at its discretion.

PRE-PAYMENT

In the alternative, the Respondent may prepay the penalty to the Department within thirty 30)
days and sign the attached waiver and return it to the Department. By doing so, the Respondent
waives the right to a hearing and the opportunity to appeal or contest this Assessment and Order:

Date: 332.4-?5 T4

CPO:KPM-LG:th/jfi52-5.doc
CC: Kevin Maloney, Deputy Attomey General

Laura Gerard, Deputy Attorney General -

Kathy Bunting-Howarth, Director, DNREC Division of Water

Dave Schepens, Program Manager, GWDS, DNREC Div. of Water
Roy W. Heineman, Paralegal, DNREC Division of Water |
Jenmifer M. Bothell, Enforcement Coordinator
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WAIVER OF STATUTORY RIGHT TO A HEARING

The YMG Corporation hereby waives its tight to a hearing and its opportunity to appeal or
contest this Assessment and Order and agrees 10 the following: ‘ »

1. The YMG Corporation will pay the administrative penalty in the amount of $203,320
by sending a check payable to the “State of Delaware” within 30 days of receipt of this
Assessment and Order. The check shall be directed to Kevin Maloney, Deputy Attorney
General, Department of Justice, 102 West Water Street, Dover, Delaware, 19901; and -

5 The YMG Corporation will reimburse the Department in the amount of $30,498, which
* represents the Department’s estimated costs. The reimbursement shall be paid within
thirty (30) days of receipt of this Assessment and Order. The check shall be made
payable to the “State of Delaware” and shall be directed to Kevin Maloney, Deputy
Attorney General, Department of Justice, 102 West Water Street, Dover, Delaware,

19901; and

3 The YMG Corporation further agrees fo' abide by all of the tcﬁns and conditions of this
Assessment and Order. '

YMG CORPORATION
Date: ' By:
. . : (Signature)
Title: ~ - . Name:_

(Print)
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\ DECTLARATION
or
COVERANTS, CONDITIONS AND KRSTRICTIONS |
' FOR THE BLANTATIONS - : )

CONDITIONS AND RESTRICTIONS
&84y 1986, by CROWR
of Rehobath Bsach,

THIS DECLARATION OF COVENAMNTS,
is nade this /& day of
BSTATES, a Delawara gonaral
Delaware {(the "Developer),

HITMESSETH: :

the Devaioper owns cartain lsnd, buiidings snd
THE PLANTATIONS and hersinaftsr
and

HHEREAS,
improvenmants commonly Xnown as
¥oferzed fo as the “Property™;

WHEREAS, the Developer will ratain fes simple interest in
and to a certain parcel of land in the Property, as shown in the
plot of the Plaenvations, of record in the office of the Recorder
&f Deeds in end for Sussex County, Georgetown, Dalawvare in plot
Book , Paga . and hexeinafter refarred t¢ as the
"Recresational Property”, which it desires to davelop for
recreetional purposes for tha bensfit of the Property and other

HHEREAS, the Developar desires g provide for the
preservation of the values and amenities of thae Property snd for
the davelopment ang maintenance of the Proparty end to that and,
desires-to subject tha Property to the covenants, conditiong,
restrictions, easemanta, ohargas and lieng {herainafter refarrsd
to collectively as tha "Restrictions"), as hereinafter sot forth,
Eor ths banefit of tha Property end each ownar of & condoniniuvn

unit, ot or improvement thexeon, in the Property; and

HHEREAS, +the beveloper deems it Seairable. for. .the . .
presexvation of the .values -and ‘amenitian 60F the Property to
: to which will ba delegated angd assigned the
Tesponsibitity of naintaining and administering the Recraational
Property ang admninistering and énforcing the covanants and
restxictions and levying, ¢ollecting and disbursing the
easessnents and charges hereinafter created; and

WHEREAS, ths bDevaloper intends to incorporate under tha laws
of the Statd of pelawars, &3 a non~gprofit, non-stoek corporation,

A AT AN

THE PLANTATIONS OHHERS ASSQCEATION, INC. {the “Association"), for
the purpose of exarcis ing the functions, aforementioned; and E
3
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WHEREAS, the Doveloper doasires that the rostrictions shall
: <. rua with, burden and bind the Properiy:

HOW, THEREFORE, the Daveloper hereby declarss tha
Recreational Propaxty snd the Properiy is and shall be held,
transferred, sold, conveyed, accupied and usad gsubject to tho
Restzictlons hereinafter sat forth for and during the pariocd of
time herelnaftor specifiad,

ARTICLE -1

PROPERTY SUDJECT TO THIS PECLARATION

Seckion . Existing Property. The real propeziy subjact to
this Declaration is a&l} that property locatsd in Lewasz and :
Rahoboth Bundred, Sussex County, Dalaware, ag desoribed in the
Piot of. the "The Plantations” dated [Yhu G : 1986 and
racordad in the Q0ffica of the Recoxrder of Deads in Georgotouwn,
Pelaware in Piot Book 3, Paga T,

~
Aize i gttt &

: -
o S NPT

)

L - ARTICLE XX

e

MEMBERSBIP AND VOTIHG RIGQHIS

Section 1. EBvexry owner of a condominium ,lot or Improvament
thereon, in THE PLANTATIONS shall be a member of the Assoctation:
provided, howaver, that any such parson or entity whe holds such
interest merely as security for the performance of an obligation
shall not be 2 mombex, unless and until such person or entity has
d sucseeded to such owner's interest by enforcement of such
E security intersast, Membership shall bs appurtenant to o and may
3 - not ba separated from ownership of any condoniniusrm ,lot or
inprovement thereon which is subjeclt to essessoant,

EUTTR AT

raat o aw

- -
n a ——

.

"Saction 2, fThe Assoociation ghald have two (2Z) classes of '
voting meanbership. "

{a} E£lass A, Clasz A nenbers x£hall be all owners Of a
cendoziniun unis, 10t or improvemeny theceon {with the exodéption
cf tha Devalcper) and thev shall be antitled to one vote for sach
uni%, leoi or inprovement tharecn, ouwnad, Fhan more than one
_parson helds an, Interest. in.eny. unit,. dot. or.inprovenent theraon, - - . ---e-
&£1) parsons shall be panbers, The vote for sueh unit ghall be
exarcised 6% they among themselves detarmine, but in no event
£#hall more than one vote be ¢cast with rospeet to any one uniy,
iot or improvensanta thereon. i .

iy

& bk B
——

{b) . Class B. The Class E mearnbar shall be the
Davalopez, and it zhall be entitled to a total numboxr of votes
sgual to the total nunbex of voites of all Clesz A membexrs plus
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one, so that the Developer will have a numbex of votes squal to s
majority of the total votes of all menbaraz of the Assooiation.
fhe Class B membervhip shalli cesss and terminate st such timo as
the Daevaloper transfers its interest in the Reorestional end
vasta watar facilities to the Association, but in any csse ghall
terminste no later than Decembar 31, 2006,

ARTICLE IIX

S—— .
-’ .

. ]

v,y ;

FROPERTY RIGHTS IN THE RECREATIONAL PROPERTY

Saction 1. Owners' Easementa of gnjoyment. Subjeoi to the
provisions of Section 3 of thig Article IIX, avery ownar of a8
condominium unit, lot or Lmprovement thereon upon payment of fees
establighed by the Developer shall have a right of enjoyment in
and to the Recreational Property snd the recrsational facilitias
thereon, and such easenent shall ba appurtenant to and shall pasa
with the title to svary condominium unit, lot or inprovement
thereon.

section 2. A) Title tTo Recresational Property. The -
Developar intends to ¢onvey the 1agal title to the rRecreational
Property t¢ RECREATION ITHYBERNATIORAL, ING,, a Delawars
Corporation owned by the pevelopers, Which will ba the operating
entity of the recreational facilities, the DPevelcpar hereby
ragsarvas the right to continue awnership for en indsfinite ¥ime,
Hewever, Daveloper covanants ¥or itseif, 1t successors and .
gssigna, that if daveloper aivests itself of the propariy, or
ownarship of the corporation, it shall grant to the assoclation
the right of first refusal to purchase the facilities.

et
- el
+ y——r—

B) Title to Weste Water Disposal Systen,
rThae Dasveloper may rstain the 1sgal title to the HWaste Yater
Treatment and collsction systen and the irrigation area until
such time as it has completed improvements thareon and until such
tines as, in the opinion’of the Developser, the assocliation shall
pe able to maimtain the same but, notwithstanding any provision
herein, ihes Developsr hereby resorves the. right to continue
ownsxship for an tndafinits time, However, Developex covenantsa
tor itseirf, it successors and assigns, that if devaloper divesis)
1fgself of the property, it shall convey fes simple intarest in
the Proporty to the Assocliationm, subject to sec 3{e) below.

ka0 1A

o e e $ W TR T B e dnfrian r—— g
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ritton ) Bebent of Hambers' Enjoyment of Basements. " he | T
rights of enjoyment created hereby shall be subject to the
following: .

P ]

{a) ‘tha right of the Devaloper to horrow monay for ithe ;
purpose of inproving the rocrpationdl Property and to mortgage i
. the "Recreaticnal Property”. :
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Raczreational Property, for the Lnstallatieon,

po——_

{d)
commearcial waes in the "recreational sarea”,

timea.,

section 4. Deiegation of Usae.

et

and facilities to the rmembers of his fanily,

ERCArTe I

purchaser) who may resida at the unit,

ARTICLE IV

o ey ogme ¢

COVENART FOR MAINTENANCE ASSESSMENTS

Saction 1.
; : iagesspents. The ovwnsr of eech condoninium

. improvenent therson,
transfer document therefor,

Cry g

[

covenent and agree t¢ pay %o the Association:
sssessnents ox chaxges, and (2)

L gy
|, Py e

such assessnegnts to he f£ixed,
boreinafier provided,

it

ths upit,
,aszessuent is mede, Each suca asstssnen)
1sEataie oSt HAE kedsonatle sticiheve’ feas,

——

dua.

cn the land) untess exprassly a2ssumed by than,

tenants,

unit,

€1)

e d b
TAEFT IR RN

The right of the Dsveloper to allow persong other
than an ounar of a unit, lot or improvenent tharaon to use tha
recroational proporty snd recreationsl facilities and to chargea
reasonable admission and othex f£sea for the uss thereof.

The right of ths Developar to grant and reserve
casements and righis-of-way through, under, .over and ecross tha
maintanance and
inspection of the lines and appurienances foxr watax, sewsr,
drainage, gas, electricity, telephone and other utilities.
The right of the Developar to establish allouable
to puild structures
+o house such uses and to lease sald structures to businass
operators or to operate sajid businessss 1tsalf for aa induafinlte

Subjact to the payment of
faes end other regulations sstablished by the owner, any awnex
may delegata his rights of enjoynent to tha Recrsational Property
or caontract
purchasers (and members of the family of any tenant or contract
1ot or inprovement
thereon, or to such other persons ag may be permitted.

Crestion of the Lien and Personal Obligation of
lot or
by acceptaznce of a deed leasa ox other
whether or no%t it shall bs so
exprassad in such dasd or cther transfer doctment, is deened to
annual
special assessments fox capitsal
inprovements and operating, repair and replacement reserva funts,
establishad and collectad as
~he snnvel and speclal assessmenis,
together with inserest, ccevs gnd -eascnable attornays'! fses,
shzli ke a cherge oa the land end shail te a continuing liszau
1gt or improvement tharson against which each sueh
Each such assessment, together with

£ ‘Fhalil dlep wé ¥ne T
personal obligation of the person who was the owner of such unit
1ot or ioprovenent thereon at tha time when the assessment fell
The personal obligation for delinquent assesanents ghall
not pass to the owner's successoxs in title (other than es & lisn
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Seotion 2, Purpose of Asgasaments, The Assesapments lavied
by the Asscalation shall be used excluaively for the purposs of
promoting the recrestion, hesith, ssfety and weifars of the
rasidents of the Property and fox the banefit of those peraona
peraitied to use the Recreationsl Property and facilitles by the
Developer, and in partizuler for the improvement and matntsnaance

£ the Property, maintensnce of rosds, wastewebsr collsction and
traatment snd othar facilitles devoied to the comton use Bnd
anjoymant of the owners, including, but not timitad to, the
paynent of taxas and insurance therson and repalx, replacenent
and addition thereto, for the cost of labor, eaguipnsnt,
rpaterials, management and supervision thereof, and for ogerating
resarve fundg and resarve funds for repsir and replacement of the
facilities thereon.

Saction 3. Basis and Haximum of Annual Assessments.

{a) Commencing an May 1, 1987 and untit changed by the
Assoclation, ‘as hersfn provided, the monthly assessment imposed
upon each member of the Assoclation shall be at the rate of
SZVENTY and no/iQ0 Dolrliars ($70.00} per.unit, lot or improvemsnt
thereon oswned by such narber per month. The assacsment taay ba
incressed as hereinafier provided in Sootion 4 of this Articie
Iv.

{b) The Association may, aftexr consideration of cur-
rent maintenance costs and future needs ‘of tha Aseaciation, F£ix
the nonthly assassment for any year in an amount balow ths
monthly assessment set forth 4a Section 3{a), a8 tha same may be
increased pursuant to Section 4 of this Arcticle I¥, and may
provide for the payment of auch assessnent on an annval, semi-
annual, or quarterly bhasis, rather than in monthly instalilmente,
if the smount of such annual assessment does not excaond
Six Hundred Dollers {§600.00), provided that 1t shal: be en
affirmativa chligation of the Association to £ix such assessoents
at anp amnount sufficient to maintain end operate tha common
faciilitiez sad to vrovids reserves for the cperating, repair and
replacemant thersof, '

Section 4. Change in Haxioum of Annual Assessments. The
hssociation may prospactively increass the assessments [fixed by

Sectidan 3{a) haereof] to an amount.which is thanty-~£five.percent ...... ..

{25%}mbova "ths ‘shnual “s§SéE50ENntS for the previous fiscal year,

" ———

The Assoclation may prospectively increase the maximunm of the
assessments above the smount permitted pursuant te the precading
sentence, provided that any such changs shall have the asssnt of
& najoxity of tha votes of membars who ars voting in person or by
proxy, at a meeting duly called for such purposa, uwritten notica
of which ghall ve sent to all menbers not 1ess than thirty {30)
days nor more than sixty (60) dayas in advancs of the nasting
sstting forih the purposae of the meeting. .
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Section 5. Special Assessnents forx Capitel Xmprovements and
Operating Resaxves. In addition to the asssssnents authorized by
Baction 3 of this Articlae 1V, the Association may levy in any
essessnent yesr & spacial assossment (which must be fixed at one
unlform rate for sach Unit, leot or improvemant therson)
applicaoblie to that year only, foxr the purposae of defraying in
whola or {n part the cest of any construction, reconstruction,
yepair or replacenent of s capiial improvenment, road or tha waste
watar collaction end traatment facilitios, including the
1 necessary fixfures and porsonal property ralated theroto, for |

which a reserve fund doas not exist or is not adequate, provided .
that any such assessment shall have the assent of two-thirds :
12/3) of the votes of each class of mernbers who ara veting in :
. . person or by proxy at a meeting duly cailed for such purpose,

: written notica of which shall be sent to all mombars not less

y than thirty {30) days nor nors than sinty (§0) days in advence of
ths neating sstiing forth the purpese of the meeting.

e

Saction 6. Quorum for any Action Authorizod Under Section 4
end 5. Tha gquorxum raguired for any action authoxlized by Sectione
§ and 5 of this Articie IV shall be as £ollows: The prasence ai
the pesting of menmbars or or proxiss entitled Yo cast sixty
poxcent {605} of all the votes of each clsss of menbership shall
conatituts a quorum. If the required quorum is not forthocoming
b at any meating, another meeting may ba called, subiect to the
¢ notice regquirxement set forth In Sections 4 and 5, and the
required guorum at such subsequent msetipng shail be one-half
{1/2}) of the roguired quorum at the preceding neeting, provided
i that such subsequent mesting shall not ba held more than sixty
- (60) days following the precading meating, In the avent That
E two-thirds (2/3) of the Class A manbership ox two-thirds (2/3} of
the Class B mambership ars not presant in person or by proxy,
nenbers not presant may give their writtan sssent to the action
taken thereat,

o
L

—im T,

' Saction_?. Pate of Coppmencoment of Assessments; Duws Datas.
She aanual agsessments as te any unii, lot or inpwovenent thareon

E £hz1l) copmenca on tha convayancs of such uvnlt, lot or leprovenent
' i therson to sn owner and shzll bs dus and psysbils thersadier f
: Quartexly, seai-snnuslly or &nnually, as doternined by rezsclution
of the Associatlon. The dus dats of eny special ‘assessment under
+ Soctioh & harecs, shall ba fixad in the resolution euthorizing
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Section 8. MNotice of Chenge #nd Cartificete of Asssssment! Pt

bButien of tha Board of Dirsotors., 1in the svent of any changs in -4

the annual assesmment as got forth herein, the Association shall . F

. flx the date of cormencament and the amount of the asseassent o

" against esch unit, lot or improvement thareon for esch asssssment LR

period at least thirty {30) days in advance of such date or E

period and shall, at that time, prepare a roster'of the unit, lot .
or improvenent thereson and the assessments applicabdie thareto
#hich shall be kept 4in the offige of the Association and shall ba
cpen to inspaction of any ouner, Written notice of the
assessment ghall thareupon be sent to every cwner subjact
thersto. fThe Asscciastion shall, upon demand at sny tima, furnish i
to say owner iiable for sald assessment a certificate in kriting -
signed by an officer of the Associfation, setting forth whether
} said sssessment has bsen paid, or the amount of geny unpzaid

© assessrent. A reasonsble charge may bs made by the Association
for the issvance of such certificate. Sueh certificate ghall ba
conclusive evidence of payment of any assessment therain stated
to have been paid,

TS

iy

+

Section 9. Effoct of Hon-Payment of Aampunnaent; the
. Personal Obligation of ths Owner; the Lien; Renedies of
Association, IXf any assasspent is not paid en the dste when due,
then such assessment shall he deamoad delinguent and shall,
Cogethar with such interest theraon and cost of collection
thereof as are hereinaftor provided, continue as a 1ian on the
unit, iot or improvement thereon which shall bind gsuch unit, lot
or ipprovenent thereon in the hands of ths then oyner, his hairs,
poarsonal representatives, successors and asglgns. In edditlon to
‘such lien rights, the personai obligation of the owner to pay
such assassment, however, shall renain his personal obilgation .
and shall not pass to his successors in title {other than as a '
lien on the owner's unit, lot or improvement thereon) uniass -
oxpressly assunaed by them. If the assassment is not paid within .
thixty {(3D) days after the delinquency date, the axsassrant shatl :
hear interast from the date of delinquency at the rate of twelve
{(12%} parcent per annum and the Association may bring legal .
action against the ownar personally obligated to pay tho same ox
may anforce or forecloss the lien against the property; and in
the avent a judgment is obtained, such Judgnant shail inciude
intarest on the assessnments above provided &nd a raasonable
attorneys' fee of ten (10%), percant togethex. wikh the.costs of . .
‘the action.” No'bufler’'sf 3 unit, 1ot or improvement thereon nay
Waive or otherwise avoid liability for the assessments provided
for herein by non-use of the Recreaticnal Property or abandonment .
of his unit, ot or improvement therson. l
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Section 10. Suboxdination of the Lien to First Mortgages t .
and Laasa, The lien of the assessments provided for herein shall }
be subordimate to the llen of any first mortgage and to the lien
¢{ any Lsase entered inte between the owner and the Daveloper for
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land., Sale or transfar of any unit, lot or {improvemant theraon
. shall not sffact the assessment llen. However, the sals or

trangfer of any unit, ot or improvemeni thereon by Forscleosura

of .any first mortgage or the Daveloper's ilan under such lease op
. the unit or any preceeding in ideu thareof, shall extinguish the
. 1ien of such assessments s to payments which becama dua prior ta
' such sale or transfsr. No sale or transfor shall religve such
unit from Liability for any assessmant thereafter bacoming due oy
fron the lian tharsaf,

IS — . —n

Section 1], Exempt-Proparty. 7The following propartiss
subject {¢ this Peclaration shall bs exempted from the
asssssnents, charge and lian created herain: (a} all propariien
dedicatad to and accepted by a goveranmsntal body, agency or
authority, and davoted to public use; (b) all units, lots or
improvenents owned by the Developer and not leused to third
persons and {¢) property owned by the asssoclstion.

O L TP e
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ARTICLE ¥
PROTECTIVE COVENANTS

Section 1. Utility Easenonts. The Davaeloper, for itself
and fts successors and assigns, heraby oreates sasements over,
undex, in, on, and through the Propexty for the installation,
construction, reconstruction, relocatlon, removal, maintenance,
xopair, operation, and inspection of sewer, water, drainasge, -
electric, gas, telephonsa, television, and cable televigion, and
television facilities end the wires, liaes, conduits aand other
necessary and propex attachments in connesiion therewith, fox the
benefit of the adjoining landowners, the Developsr, any faderal,

g w N
Bl o o A I s /L

¥ - : state or locsal auvthority, comnission, or agency having
£ £ E jurisdiction thereover and any corporation, sithar public, gquaal-
1 £ public or private, supplying or servicing such facllities,
r : ¥
: { Ssction 2. Easenent of Accensa. Evary onner shall have an
: H easahent over end acress the Roads, and strests of tha
: Prantations &nd Property owned by the Agscciation, and sueh i
sezesony shall bes appurtenant to and ehall pass with the ti{tle to
. every vni%, lot or inprovement therxaon., Any Owner nay delegata
i hiz vicht ¢f accsss o the Compmon Areas 6 the nenbers of his
. fanily, tanzats, or contragt purchzasers {(and oenders of the
i : fanily of 2ny tenant or centract purchassr} who raside in ths '
t D gndf.or..to .puch aothur persons.az may-be -parmitéed bv-ths - -+ - - f - -+ - e
i . Associaticn,
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ARTICLE VI
RESTRICTIVE COVENANTE FOR BUILDING LOTS
.Beetion 1, USES: PBUILDING SITES

- (a) Only one dwelling shatl be erected on any gingle lot anm
originally convayed by the developer.

. {b) Any stzuotura eracted upon any lot in this pubdivision
ahell be for reaidentle} purposes only: no building degignated or
intended for use in sny treds ¢r business shall bs erasted,
pexnitted or mainteined upon sny of the said buliding aites.

(o) Said lots shall be Xept free and cleer of sny objsot,
sign-boards, or othsr condi{ion offansive to tha nelghborhood,
All easenents, righta and pPrivileges ehsll be exercised with
ressonabls care, and no nuisance shsil be permitted or mainteined
on sald land, nor shall any bees, pigeons, livs poultey, hogs,
cattie, horses or othar livestosk be kept thereon, with exceptlon
of donestic sninals such as ecats and doga kept as peis by the
ouners or coccupants., Dogs will de undar the control of thaiw
owners at all times and ere not to be-at large.

{(¢) No person msy use a trailer, tent, etorage facilities,
garage, othar temporary ouf building, ox unfinishad houss as a
residence, ]

(&) Ho unsightly receptecie for stoursge or disposal of
garbage shall bs placsd on any building site: dispeseblae
matexials, when exposad for pick-up ers to be placed in suitabla,
tightly closed, metal or.plastic containers fexciuding bage}
which ara resistant to animals and other accfdental Epiilags,
Flastic bags may bo used for disposal of natural naterliala, i.e.,
leaves or grags.

{f} No stripped down or funk notor vehicler, trailers, or
sizable part thereof shall be parmittesd to be parksed/storsd on
sny lot, atraeet or common areas.

(g) All interior window decor that s visible from the
outside nust ba of g8 white-or off-white color so that the coloyr
coordination evident in the Plantations is maintained.

{h) The Associstion raserves tha right io remove refuse or
unsightly materials covered in above parggraphs. The cost of
renoval or corxrsction will be assessed sgainst the proparcty
oWner .
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Ssction 32, ALTERATION OF BUILDIHGS

(a) No building-nay bs 2itered, saxtendad or esnlarged
withaut ths axpresa uwritten consent of tha Association.

{b) HNo exterior color or trim or ormsnentation may be
sitored or changed without the expresa written consent of the
Assoclakion, :

Section 3. BETBARCKS

Any structure srectnd or placed on eny bullding site sha)l
corply uith the applicable Sussey Covaty Zoning ragulsiions
rogarding satbacks, Howsver, no structors shall be buiid outeide
the buildable ares designated on the Plot of Recoxd.

Saction 4, EASSHENTS

{a) Easanoents for the instzllation and maintenance of
public ubilitiss including teleghona, cable t.v,, slectric, water
and Wastewater sewage or drainaga facllities ere rasorved along
end within five faet of all rear end side lok lines and 11 fesat
f£rom all front lines in this subdivision. Such other easements
ara heraby raserved to enter upon the premises if necessary to
construct, operate end naintsin eny othar public improvements,
pipes, polss, wires, etc¢., whether under or above the ground,

Section 5. VARIANCES

The intent of the foregoing restrictions is to insure the
usa of tha antire plat for attractive residentisl purposes, to
prevent nuisancas, to prevent imperiinment of the attractiveness
of the property, to meintain the desirability of the community
&nd thoreby to sacura to azch propexiy owner, the £full banefit
and eanjovnant of his propaTty with no greater restrictiona upen
the free and undisturbed use of this propsriy than ars hecesssry
to ippure the ssma adventages to thelr ownarg,

ARTICLE VI
GENERAL PRCVISIONS ‘

. Sectisn 1. Puxation angd Amendmaeant. Ths Rastyrictions,
Covenants &nd Conditions of this Deciaratlios yun with &nd bing
ihe Propexty and shall inurs to the berneffi of and bz enforceable
by tha Association, oxr tha owner of eny unit or parcel subject to
this Declerstion, their xespective legal representatives, heirs,
successery end essigns, for a tern of thirty (30) yeszs fron the
date thiz Deslaration fe recordad, Tharsaftar the Regicictiansg
ghall ba sutomatically extendad for susceggive periads of fan
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{10}) yeara oach unless an instrument migned by owners holding not
loas than {wo-thizd (2/3) of the votes of the membexrghip has besn 1
recerded agreeing to terminate or change the Restrictliona fn e
+ whola or tn parts provided, however, thst no such agraament to - i
terainstes or change shall ba effective unisss written notics of 3 ¥
the proposed agresment Ls sent to ¢very owner at least ninety o
(90) days in advance of any sction takan. Unless specifically - &
rohibited harein, this Declaration may be amonded by an . T c:
instrument signed by not less than ninsty percent {90%) of the F ;
votes of both clwsses of membexrship at any time until tha end of pt 4 )
the fnitiel thirty (30) vear term and tharezfter by an instrunent 3 !
signed by the owners hoiding not ls¢ss than two-thirds (2/3) of - 3 -
the votes of the rembership. Any amendnent must ba racorded in ¥ : ;
the Office of the Recorder of Deeds, aforesaild, to ba effagtive. ;; ; o
b ' Section 2. Remedies, The Asscolation shail have the right ) e i %:
te anfoxreca these Resixictiions by any proceeding &t law or in s £ o
equity, sagainst sny person or persons viclating or attempiing to g i‘ "c:
viclate any provision hereof. = % &
. H 3 5
IN WITNESS WHEREOF, CROWN ESTATES has calsed “hig instrument : : o
to be executed, ths dav apnd veer first above writtgn, . Z
: T
M : S‘
4 2 X SEAL) , ' R
\‘itnaas Halzrer 27 Lohnan, Jfl_'/7 - :
f oy H
STATE OF DELAWARE @ ] ; As
H SSQ . z 1 "D"':
COUNTY OF Sussty H ‘ T
- BE 17 REMEMBERED, That on Lhis Qg’day of f %ﬁ" : .?;
1886, peraonully appesred bafore ra,” & Rotary Publia for 8 : o
State ang County af¢resaid, Walter J. Lehman, Jr, partnax of ‘
Crown Estate=s, pariy to this Indentuxe, known to me personally to '
be such and soknowladged this Indanture to be his act snd Deed . e
and the sct and deed of Crown Estates, o, . e
.!.'3"‘:'...,'"0!, ' . :
GIVEN under ny Hand and Seal of Office the dpy end Wdep | a
eforesaiq, . AT A ._%‘}‘r;
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September 1, 1989

The Plantations Owners'
Association, Inc.
1600 Pennsylvania Avenue
Lewes, Delaware 19958
Attn: Walter J. Lehman, Jr,
Carolyn D. Lehman
Allen Lehman
Anne Lehman
Barbara McCoy

Ladies and Gentlemen:

This letter is to advise you, The Plantations Owners
Agsociation, Inc. ("Association'), that the undersigned have
contracted to sell certain real property commonly known as The
Plantations, located in Sussex County, Delaware, together with
the recreational facilities, the waste water treatment system and
other improvements located thereon (the "Property!}, pursuant to
the terms of an Agreement of Sale dated March 1, 1989, as amended
by a letter agreement dated September 6, 1989, and an undated
Amendment to Agreement (collectlvely, "agreement'), for the sale
to The Young Group, Inc. or assigns, a ccpy of which Agreement
is enclosed for your review.

. Pursuant to Article III, Section 2{(B) of the Declaration of
Covenants, Conditions and Restrictions for The Plantations, made
by Crown Estates, dated December 1, 1986 and recorded in the
office of the Recorder of Deeds in and for Sussex County,
Delaware in Deed Book 1461, page 54 (the "“Declaration"), the
Asgociation has a right to receive title to the Waste Water
Disposal System {(defined in the Declaration) and the treatment
and collection system and irrigation area located thereon
{collectively, the 'Waste Water Facility").




The Plantations Owners'

Association,
September 1,
Page 2

Please advise me whether you intend to exercise your right

to receive title to the Waste Water Facility in writing within
ten (10) days of receiving this letter.

CSS

Sincerely,

CROWN ESTATES

By {/J/C/lpé?%

Waltey’ J. Lehman, Jr. -~ =
General Partner

RECREATIONAL INTERNATIONAL, INC.

By: [T~ 7 ﬁéxéﬂfw-rm :

walteZ J. Lehman, Jr.” 7
President




-~

WRITTEN CONSENT IN LIEU OF A
SPECTAL MEETING OF THE BOARD OF DIRECTORS
OF
THE PLANTATIONS OWNERS' ASSOCIATION, INC,

The undersigned, being all of the directors of The
Plantations Owners' Association, Inc. (the "Association'), acting
by unanimous written consent in lieu 0f a Special Meeting hereby
resolve, adopt and ratify the following resolutions:

WHEREAS, the Asscciation has received the attached
Notice from Crown Estates and Recreation International,
Inc. ("Sellers') that they have entered into an
Agreement of Sale dated March 1, 1989, as amended by a
letter agreement dated September 6, 1989, and an
undated Amendment to -Agreement (collectively, "Agree-
ment' ), for the sale to The Young Group, Inc. or
assigns of that certain real property commonly known as
The Plantations, located in Sussex County, Delaware,
together with the recreational facilities, the waste
water treatment system and other improvements located
thereon (the ''Property'), a copy of which Agreement has
been provided for their review; and

WHEREAS, pursuant to Article III, Section 2(B) of the
Declaration of Covenants, Conditions and Restrictions
for The Plantations, made by Crown Estates, dated
December 1, 1986 and recorded in the office of the
Recorder of Deeds in and for Sussex County, Delaware
in Deed Book 1461, page 54 (the '"Declaration®), the
Association has a right to receive title to the Waste
Water Disposal System (defined in the Declaration) and
the treatment and collection system and irrigation area
located thereon {collectively, the '"Waste Water
Facility") upon the sale or other transfer by Sellers

of the Property; and .

WHEREAS, the undersigned believe it to be in the best
interest of the Association to fully and completely waive
and relinquish such right to obtain title to the Waste Water

Facility.

« -

NOW, THEREFORE, BE IT RESOLVED: that the Association
hereby fully and completely waives and relinquishes any
and all right it may have to receive title to the Waste
Water Facility pursuant to the Declaration; it hereby
specifically waives all rights to receive title to the

164~14;dgb (Rev. #2)
9/14/89;css



Waste Water Facility upon the terms set forth in the
attached Rotice; and hereby rejects the offer to receive
title to the Waste Water Facility contained in said Notice.

Each Director agrees to execute any other document evidenc-
ing such waivers as may be reguested by Crown Estates or The
Young Group, Inc., or its assigns in regard to the proposed sale.

Each Director, by signing this consent waives notice of the
time, place and purpose of a Special Meeting of the Board of
Directors and agrees to the adoption of the foregoing
resolutions by unanimous written consent of the Directors in lieu

of such meeting.

Dated: September /{, 1989 APPROVED:

(A 4’/4'@7‘#%—7

Waltgf J. Lehman, Jr7

G itadn mﬁ/

Carolyn . Lehman

Aglen Lehman “’

Anne Lehman

::é%é%kﬁii%ﬁﬁdﬁmmeLQJ““KEZl//
Barbara McCoy | | D
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THIS DEED, Made this _o)}] day of éa,pk ¢ A D, 1989,

B ETWEEHWHWN,

CRAN ESTATES, a Delaware partnership, of 1600 Pennsylvanla
- Avenus, Lewes, Delaware 19958; and THE PLANTATIONS CWNERS ASSOCIATION,
o INC,, a Delaware corporation, of 1500 Pennsylvanis Avenue, Lewes, Delaware

' 18558, parties of the firat part, hereinafter referred to a8 "Granterr®,

- A ND - .
Y4G CORPORATION, & Delaware corporaticn, c/o The Young Group,

inc., 1443 Brerson hvenue, Mclean, Virginia 22101, party of the second
part, hereinafter referred to as the "Grantee”,

W I®PNEGSSER9?DH

That the Grantor, for and in conslideration of the sun of CNE
BOLLAR  {$1,00], current lawful money of the United States of America, the
receipt vhereof i& horeby acknowledged, hereby grants ang conveys unto  the
Grantec, lits svccessors and ossigns forever,

AL THAT certain tract, piece and parcel of land Iving and  beim
eltuate in lewes and Rehoboth Hurdred, Sussex Coanty, Delaware, and more
particularly described as follows, to wit:

EEGINNING at a polnt on the wosterly right of way line of County

Route Ho. 275 being a cormner. for these lands and lands pow or formerly of
William Ford Dickerson) thence and with said right of way line Socuth 30
degrees 24 minutes 25 seconds East 1072.55 feet to a point in the aforesaicd
right of way lina; thence with the curve of the aforesald right of way
line, vhose radlus 15 1462.6% feet an arc digtarce of 36.94 feet to a
pointy thence Scuth $3 degrees 09 minutes 35 seconds West 971.75 feet to a
point being a corner for these lands and lands row or formerly of Howard
L. Ritter & Soma, Inc.) thence Nerth 36 degrees 50 minutes 25 seconds West
837.35 feet, to a point, being a corner for these lards and lands now or
foomerly of Willlam Ford Dickerson; thence North 42 degrees 33 minutes o5
- seconds Eest 1114.65 feet to the place of beginnirg, sald to contafn 23,577
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BEING a portion of Parcel Numwber i heretofore conveyed unts  James
A. Horty, et al., trading as Crown Estates, as tenants in  partnership, by
Deed of Kathlcen G. Davis, as Executrix of the bstate of John F. Anglin,
and individually, Jack Arglin, Irens Wood, and Robert Owen Amglin, dataed
July 20, 1984, ond now Of record in the Office of the Recorder of Deeds, in

ggg for Sussex County, at Georgetovn, Delaware, in Deed Beok 1278, Page
¢ &G,

Tha Plantations Cwhers! Assoclation, Inc, jJoing in this conveyancs
for the purpose of walving all of its right, title and interest in and ¢o
the property sbove described that it may now have or hereafter acquive
under Article XIX, Section 2,8} of the Declaration of Coverants, Conditions
ard Restrictions ap they appear in the Office of tho Recorder of Deeds, 4n
ard for Bussex County, &t Georgetowmn, Delaware, in beed Bock 1461, Paga 54,
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: ke D. 1989, personally appeared before me, the Subscriber, a Notary

+ party
sckrvwledged  this Indenturo to be thelr act ard deed ard the act and  deed
. of thd pald partrership.
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STATE OF DELAWARE &
1 85,

CCRNTY OF SUSSEX . ¢
]

EE 1T REMEMBERED, That on this day of LY.

r

hblic
JR.
ard CAROLYN D. 1EMAN, Partrers of (FOWN ESTATES, a Delaware partmzrahip:

for the State and County aforesald, JAHMES A. HORTY, WALTER J. LIEHMAN,

o this Indenture, Jown t0 me personally to b2 such, and

" GIVEN uder my Hahd and Sesl of Office, the day and year aforesaid.

K
b pebetiagy

STATE OF DELAWARE *
¢ 88,

QOURTY OF SUSSEX *

B2 1T REMEMBERED, That on this D} day of , P
A. D, 1989, personally appeared before me, the Subseriber, a No%% Publie
for the State and County afeoresald, WALTER J, LEMMAN, JR., President of
CAELOT MOBILE HOME PARK, INC., a Delaware corporation, Partner of CROWM
ESTATES, a Delaware -partnership, party to this lndenture, known to me
personally ¢o be such, and acknowledged this Indenture to be his act and
deed, the act and deed of the sald partnership, and the act and deed of the
sald corporaticny that the signature of the President iu in his own proper
hardwriting; that the eeal affixed iz the conmon and corporate seal of the
s3id oorporation duly affixed by its avthority) and that the act of
signdrg, pealing, acknowledging and delivaring the sald Indenture was f£irst
duty authorized by resolution of the Board of Directors of tha said
corporation. ' )

GIVEN under my #Hand and

Sex) of Offica, the day and year

aforesald.
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STATE OF DELAWARE g : ' ' q
; 58, C »
COUNTY OF SUSSEX % :

: B IT REMEMBERED, That on this Ql day of fﬁ’,d’ ' :
A. D. 1989, personally appeared before me, the subecriber a Notary Public
for the State and Coumty aforesald, WALTER J. LEHMAN, JR,, President of THE
PLANTATIONS CWNERS' ASSCCIATION, INC.. a Dalaware corporation, party to
this Indenture, known to ine persomally to ba such, and he acknowledged this
Indenture to be his act and deed, and the agt and deed of the said
corporationr that the signature ¢f the Prealdent ls in his own proper
handwriting; that the seal affixed is the common and corporate seal of the
said corporation duly affixed by its authority; and that the ast of £
signing, sealing, acknowledging and delivering the said Indenture was first i
duly eauthorized Ly resclution of the Board of Directors of the said _ [ e
corporation. ¢
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GIVEN wwer nmy Hand and Seal of Office, the day and year ,'.:'
aforesaid. 2l
A

C. RUSSELL Meoage i
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Septembe; 1, 1889

The Plantations Owners'
Association, Inc.
1600 Pennsylvania Avenue
Lewes, Delaware 19958
Attn: Walter J. Lehman, Jr.
Carclyn D. Lehman '
Allen Lehman
Anne Lehman
Barbara McCoy

Ladiesand Gentlemen:

This letter is to advise you, The Plantations Owners -
Association, Inc. ("Association"), that the undersigned have
contracted to sell certain real property commonly known as The
Plantations, located in Sussex County, Delaware, together with
the recreational facilities, the waste water treatment gystem and
other improvements located thereon (the "Property"), pursuant to
the terms of an Agreement of Sale dated March 1, 1989, as amended
by a letter agreement dated September 6, 1989, and an undated
Amendment to Agreement (collectively, "Agreement"), for the sale
to The Young Group, Inc. or assigns, a copy of which Agreement
is enclosed for your review.

~ Pursuant to Article III, Section 2(A) of the Declaration of
Covenants, Conditions and Restrictions for The Plantations, made
by Crown Estates, dated. December 1, 1986 and recorded in the
office of the Recorder of Deeds in and for Susgex County,
Dalaware in Deed Book 1461, page 54 (the "Declaration"), the
Association has a right of first refusal to purchase the
Recreation Property (defined in the Declaration) and recreatlonal
facilities located thereon (collectively, the "Recreation

Property').

The contract price for the Recreation Property is
$2,000,000,00, of which sum the Seller is willing to take back
financing in the sum of $700,000.00; the balance is to be all
cash at settlement. The Sellers agree that their loan may be
subordinated to financing to be obtained by the purchaser.




The Plantations Owners'
Association, Inc.

September 1, 1989

Page 2

Please advise me whether you intend to exercise your right
to purchase the Recreation Property in writing within ten (10}
days of receiving this letter.

Sincerely,

CROWN ESTATES

By: Ahf?éffﬁaf P e,

Waltexr J. Lehman,
General Partner

RECREATTONAL INTERNATIONAL, INC.

By: 4263<%774§;¢ri§2;»-

Walter”J. Lehman, Jr. -~
Pres{dent

CcCE8



WRITPTEN CONSENT IN LIEU OF A _
SPECIAL MEETING OF THE BOARD OF DIRECTORS
OF
THE PLANTATIONS OWNERS' ASSOCIATION, INC,

The undersigned, being all of the directors of The
Plantations Owners' Association, Inc. {the "Association”)}, acting
by unanimous written consent in lieu of a Special Meeting hereby
resolve, adopt and ratify the following resolutions:

WHEREAS, the Association has received the attached
Notice from Crown Estates and Recreation Internatiocnal,
Inc. ('"Sellers'") that they have entered into an
Agreement of Sale dated March 1, 1989, as amended by a
letter agreement dated September &, 1989, and an
undated Amendment to Agreement (collectively, "Agree-
ment'), for the sale to The Young Group, Inc. or
assigns of that certain real property commonly known as
The Plantations, located in Sussex County, Delaware,
together with the recreational facilities, the waste
water treatment system and other improvements located
thereon (the "Property"), a copy of which Agreement has
been provided for their review; and 3

WHEREAS, pursuant to Article III, Section 2{(A) of the
Declaration of Covenants, Conditions and Restrictions
for The Plantations, made by Crown Estates, dated
December 1, 1986 and recorded in the office of the
Recorder of Deeds in and for Sussex County, Delaware
in Deed Book 1461, page 54 (the "Declaration"), the
Asgsociation has a right of first refusal to purchase
the Recreation Property (defined in the Declaration)
and recreational facilities located thereon {collect-
ively, the "Recreation Property'); and

WHEREAS, the undersigned believe it to be in the best
interest of the Association to decline to exercise such
right of first refusal to purchase the Recreation Property.

.NOW, THEREFORE, BE IT RESQOLVED: that the Association
hereby waives any and all right it may have to purchase

the Recreation Property pursuant to the Declaration; it ..
hereby specifically waives all rights to purchase the
Recreation Property upon the terms set forth in the
attached Notice; and hereby rejects the offer to

purchase the Recreation Property contained in said

Notice.

164-14;dgb (Rev. #5)
9/14/89;s3d;css



Each Director agrees to execute any other document evidenc-
ing such waivers as may be requested by Crown Estates or The
Young Group, Inc., or its assigns in regard to the proposed sale,

Each Director, by signing this consent waives netice of the
time, place and purpose of a Special Meeting of the Board of
Directors and agrees to the adoption of the foregoing
resolutions by unanimous written consent of the Directors in lieuy

of such meeting.

Dated: j%?f / , 1989 APPROVED:

C;ﬁf/b7¢§::{fi;viﬁqﬂ~

Waltef J. Lehman, gt~

Allen Lehman ')

' Anne Lehman

Barbara McCoy CB*ijrf
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THIS DEED, Made this _oJ|  day of é@ﬁr‘ , k. D. 1989,
BETHETEHMN,

o : RECREATION  INTERMATIGUAL, INC., & belaware corporation, of P. O
N pox 306, Rehoboth Besch, Delaware 19371; and THE PLANTATIONS CRNERS ‘
ASSOCIATION, INC.. a Delaware corporation, of 1600 Pennsylvania Avenuej
Lewea, Delaware 19958, parties of the first part, hereinafter referred 0
. aa tha 'fGran!:or‘, :

al 4:;.‘
o 3
'e

Cron

ﬂa HD-!

M”

YMG RECREATION CORPORATICON, & Delaware cotporatic, cfo The Yourg
Greup, Inc., 1443 Emerson Avenve, Hclean, virginia 22101, party of the
second part, horeinafter referred to a8 the "Grantea¥,

A

W1 THESSETH: I

o N A

That the Graptor, for and in considexation of the sum of ONE
DOLEAR  (51.00), current lawful money of the United States of America, the
receipt whereof is hereby acknowledged, hereby grants and conveys unto the
Grantse, its successors and assign forever,

e
AL ar T e = v
—3 [ a— v

fot w5202 o A

AL, THAT certain lot, picce and parcel of land 1ying and belng .
gftvate in Lewos and Reheboth Hundred, Sussex County, Delaware and being [
more particularly described a5 follows to wits

BGINNING at a point located 122.32 feet South 39 degrees 11
minutes 10 seconds East of a monument located on the Southwest property
1ine adjolning lands now or formerly of Sarah and Alvin Reed further
teoated  South 36 degrees 50 minutes 23 secords East 1312.35 feet from the r
most  Northwest corner of The Plantations tract at the intersection of the .
Jards now or fommerly of William Ford Dickerson and Howard L. Ritter &

Scxise  Inc.s thence with lards-of Sarah and Alvin Reed Scuth 19 degrees 1

minutes 10 seconds Faat 790.45 feet to polnt] thence with thase 1 of The

plantations MNorth 13 degrecs M minutes 4 seconds East 382,91 fect to &

polhty thence North 50 degrees 46 minutes 30 seconds East 51.37 feet to & '

pointy  thepce with Phase 11 and Fhase 1 North 19 gegrees 11 minutea 30 (}r) ,)p.
€.

_TW“.M1 -~

socords  West 215,00 feet to the center of a roxdy thence continuing with -
Phase I Horth 19 degrees M minutes )0 seconds West 143 feet to a polntg (g 4
theres South 50 degrees 48 minmutes 30 seconds West 107.50 feet to a point;
thance continuing with Phase I South 89 degrees 43 minutes 01 seconds  West
119.65 feat on ‘to the point and place of beginndng safd to contain 4.31i2
scres and designated as the Recrsatien Area on the Plot of Tha Plantations
prepared by Tabman & Lee Asscclates, Inc., Consulting Engincers, and dated

#J—h‘mn.‘

5/99/66, of record in the Office of the Recorder of Deeds, in and for
I; guseex County, at Georgetown, Delaware, in Deed Book 36, Page 96
£ . EBIG the same lands ard premises heretofore conveyed unto this ’
T Grantor by Deed of Crown Estates, a Delaware partnership, dated August 14, .
E 1987, and now of record in the Office of the Recorder of Deeds, in ard  for
31 Suspex Coanty, at Georgetown, Dalaware, in Deed Book 1512, Page 170, .5C.
1 ohs DPlantations Owrers' Assoclation, - Inc.. joins in this .
L conveyance for the purpose of conveyling to the Grantee all of its right,
¢ title andintareatmammﬂxepmpertyabcvedemibedmtitmywx
¥ have or hereafter aoquirs urder Article II1f Sectidn 2.4] of the Declaraticn |
) of Covenants, Cenditions and Restrictions for Tha Plantations, of record in
] tha Office -of ths Recorder of Pecds, Jn and for BusseX County, at’
b [

Goorgetown, Delawarn, in Doed Beok 1461, Pags 5. . :

4
! 047 B3 SR8 TR-TX €D 3000000 :

uJ t_
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O
y STATE OFF (ELAWARE ¢
ti\' ' : 8BS,
i COUNTY OF SUSSEX o
y -
'l: BE IT RSMEMRERED, That on this Ql day of "4 As De
L _ ~ 1989, personally appeared before me, the Subscr » Ao public [or
_E ‘ . . the State and Counly aforesald, WALTER J. LEHMAH, JR., President of
i - FECREATICH  INTERMATICHAL, RC., a belaware corporation, paxty to this
4 Irdenture, Reown” o e personally to ba suchy and  ackrowledged thie
1 yndopture to be hin act and doed, ard the act and deed of the said
49 corporation; that the gignature of the President is in his own proper
X| nandwritings that the seal affixed i the common and corporate scal of the
; ssld corporation duly affixed by itn authority; and that the act of
g signing, sealing, scknowledglng ard delivering tha sald Indenture was first
o duly authorized by resolution of the Board of Directors of the gald
E‘J corperaticn. -

GIVEN under my Hand and Beal of Office, the day ard year aforesald.

'
A : £
REY It
PURCHASERS REPORT SRR
3 MADE THIS DATE ‘ i
A ' i
8 SEP 251989 ]
A SSESSMENT DIVISION RO ;:"..-: N
i OF SUSSEX GTY RS
g STATE OF DELMARE * . '
$ .
} OOUNTY OF Sussex ¢
: ' |
: BE 17 REMEHMPERED, That on thia day of . p i
A D. 1389, personally sppeared before re, Subscriber, a ¢
for the Stata and County aforesald, YWALTER J. LEMAN, Jfe¢ President of THE
o1 ANTATIONS - CWERS'  ASSOCIATICN, INC,, a Delaware corporaticn, party io
¥ : this Indenture, known to me pereorally to be guch, and ackrowledged  this
s Indenture to be hia act and deed, and the act and’ deed of the sald
© ik corporation; that the asignature of the President iz in his own proper
i hanwriting) that the seal aftixed is the comon and corporate seal of | the
g bald corpotation duly affixed by its authority; and that the sot of
i slgning, seallng, ackrestledging and dellverirg the sald Indenture was Lirst
o duly authorlzed by resolution of the Board of - Directors of the sald
9 corporaticn.
fﬁ : GIVEN wndor my Hand and Seal of Office, the day and year
i’i aforesald. et T :
{..} , R ) . ‘ '._.ulnl;o:...‘“..;‘
(4 - - §, RUSSELL Hetast rogdt T &
i OIC. SRFEARSE PAD o ’
F - ; 3" ~
b 1333 SEP 22 M3 I3 3 29
RECURDER GF LELDS 4 it
SUSSEX COUNTY ] S
H ¢
ﬁ
/ 3
! . i3 338
B : | MeoF U8




Romrrrt V WiTsIrL, JE.
PRECOFESSIONAL ASSOGCIATION
ATTORNEY AT LAW
120 SOUTH BEDFORYD STREET
£ 0. BOX 799

GEORGETOWN, DE 192947
TELEPHONE (3082) 855-0120

E-MAIYL rw@witsilaw.com

ROBERET V. WITSIL, JR TELECOPY {302) 855-03885

August 31, 2007

Robert G. Gibbs, Esquire
Wilson, Halbrook & Bayard
107 West Market Street

P. Q. Box 690

Georgetown, DE 19947

Harold E. Dukes, Jr., Esquire
Tunnell & Raysor, P.A.

30 East Pine Street

P. 0. Box 151 .
Georgetowny, DE 19947 -~

RE: * The Plantations Recreational and
Waste Water Treatment Facilities

Dear Rob and Hal;

I'm writing o you on behalf of my client, The Plantations Owners’® Association,
Inc., regarding recent communications conceming negotiations and a possible
conveyance of The Plantations recreational facilities and waste water treatment acreage.
The Association believes that it continues to retain a future interest in the title to the
recreational facilities and property in accordance with Article I, Section 2A of the
Declaration of Covenants, Conditions and Restrictions for The Plantations as recorded in
Deed Book 1461, Page 54. In that Section, the Developer coniracted *... that if
developer divests itself of the property, or ownership of the corporation, it shall grant to
the association the right of first refusal to purchase the facilities.” To my knowledge, that
right of first refusal has never been waived or relinquished by the Association.
Additionally, pursuant to Article II], Section 2B, the Developer contracted that if the
Developer divests itself of the waste water disposal system property, it shall convey fee
simple interest in the property to the Association. That Section makes reference to a “sec
3(e) below” however, no Section 3(e) appears in the oniginal documents and, to my
knowledge, has never been approved by the mandatory amendment procedure set forth in
the Declaration and, subsequently, properly recorded. Therefore, the Association




Robert G. Gibbs, Esquire
Harold E. Dukes, Jr., Esquire
August 31, 2007

Page 2

believes that it has a future fee simple interest in the waste water Disposal system
property.

I've briefly spoken with Hal Dukes concerning these issues and he indicated that
there are pending negotiations and, possibly, an execufory contract regarding the
recreational facility and the waste water treatment property. The purpose of this
correspondence is fo inform both of you of the Association’s position and to encourage
communications and any exchange of relevant documents concerning these issues,

Please feel free to contact me concemning the confent of this correspondence and
any response that you may have. 1 look forward to talking with you concerning these

issues.

Very truly yours,
ROBERT V, WITSIL, JR., P.A.

Dictated but not read due to
absence from the office

Robert V. Witsil, Jr.

RVW:dmd

Enclosures
ce: The Plantations Condomimum Council and
The Plantations Owners Association Board of Directors

Bairy Nichols, Seascape Management
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one, so that the Developer will have a number of votes equal to a
majority of the total votes of all members of the Association.
The Class B membership shall cease and terminate at such time as
the Developer transfers its interest in the Recreational and
waste water facilities to the Association, but in any case shall
terminate no later than December 31, 2016,

ARTICLE IITI

PROPERTY RIGHTS IN THE RECREATIONAL PROPERTY

Section 1. Owners' Easements of Enjoyment. Subject to the
provisions of Section 3 of this Article III, every owner of a
condominium unit, lot or improvement thereon upon payment of fees
established by the Developeér shall have a right of enjoyment in
and to the Recreational Property and the recreatlional facilities
thereon, and such easement shall be appurtenant to and shall pass
with the title to every condominium unit, lot or improvement
thereon.

Section 2, A) Title +to Recreational Propexrty. The
Developer intends to convey the legal title to the Recreational
Property to RECREATION INTERNATIONAL, INC., a Delaware
Corporation owned by the Developers, which will be the operating
entity of the recreational facilities. +the Developer hereby
reserves the right to continue ownership for an indefinite time,
However, Developer covenants for itself, 1t successors and
assigns, that if developer divests itself of the property, or
ownership of the corporation, it shall grant to the association
the right of first refusal to purchase the facilities.

B) -Title to Waste Water Disposal System.
The Desveloper may retain the legal title to the Waste Water
Treatment and collection system ‘and the irrigation area untii
such time as it has completed improvements thereon and until such
time as, in the opinion of the Developer, the Association shalil
be able to maintain the same but, notwithstanding any provision
herein,. the Developer hereby reserves the right to continue
ownershilp for an indefinite time, Bowever, Developer covenants
for itself, it successors and assigns, that 1f deve
itself of the property, it shall convey fee gsimple interest in
the Property to the Association, subject to fac 3(e) below.

‘*'4 Section 3. Extent of Members!' Enjoyment asementg. The
rights of enjoyment cresated hereby shall be subject to the
following: |

(a) The right of the Developer to borrow money for the
purpose of improving the Recreational Property and to mortgage
the "Recreational Property".
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{b) The right of the Developer to allow persons other
than an owner of a unit, lot or improvement thereon to use the
recreational property and recreational facilities and to charge
reasonable admission and other fees for the use thereof.

(c) The right of the Developer to grant and reserve
easements and rights-of-way through, under, over and ascross the
Recreational Property, for the installation, maintenance and
inspection of the lines and appurtenances for water, sewer,
drainage, gas, electricity, telephone and other utilities.

(d) The right of the Developer to establish allowable
commercial uses in the "recreational area", to build structures
to house such uses and to lease said structures to business
operators or to operate said businesses itself for an indefinite
time . . ) . )

..., Section 4, Delegation of Use. Subject to the payment of
fees$ and other regulations established by the owner, any owner
may delegate his rights of enjoyment to the Recreational Property
and facilitieg to the members of his family, tenants, or contrackt
purchasers (and members of the family of any tenant or contract
purchaser) who may reside at +the unit, lot or improvement
thereon, or to such other persons as may be permitted.

ARTICLE IV

' COVENANT FOR MAINTENANCE ASSESSMENTS

Section 1. Creation of the Lien and Personal Obligation of
Assegsments, The owner of each condominium unit, 1ot or
improvement thereon, by acceptance of a deed lease or other
transfer document therefor, whether or not it shall be so
expressed in such deed or other transfer document, is deemed to
covenant and agree to pay to the Association: (1) seannual
assessments or charges, and (2) special assessments for capital
improvements and operating, repair and replacement reserve funds,
such assessments to he fixed, established and collected ag
hereinafter provided. The annual and special assessments,
together with interest, costs and reasonable attorneys' fees,
shall be a charge on the land and shall be a continuing lien upon
the unit, lot or improvement thereon against which each such
assessment is made. Each such assessment, together with
interest, costs and reasonable attorneys' fees, shall also be the
personal obligation of the person who was the owner of such unit
lot or improvement thereon at the time when the assesament fell
due. The personal obligation for delinquent assessments shall
not pass to the owner's successors in title (other than as a lien

on the land) unless expressly assumed by them.




RECEIVED 0Cr 1 5 2007

RosErRT V. WiTtsIiL, Jr.
PROFESSIONAL ASSOCIATION
ATTORNEY AT LAW
120 SOUTH BIEDFORD STREET
P O. BOX 709

GEORGETOWN, DE 19947 E-MaIL: rvw@witsilaw.com
ROBERT V. WITSIL, JR. TELEPHORE (302) 855-0120 TELECOPY (302) 855-0395

October 12, 2067

Robert G. Gibbs, Esquire
Wilson, Halbrook & Bayard
107 West Market Street

P. O. Box 690

Georgetown, DE 19947

Harold E, Dukes, Jr., Esquire - T T mmmmm s e
Tutmell & Raysor, P.A. '

30 East Pine Street

P, O. Box 151 N

Georgetown, DE 19947

Dennis L. Schrader, Esquire

Registered Agent for YMG Corporation
Wilson, Halbrook & Bayard

107 West Market Street

P. 0. Box 690

Georgetown, DE 19947

RE: The Plantations Recreational and
Waste Water Treatment Facilities

Dear Rob, Hal and Dennis:

On behalf of The Plantations Owners Association Board of Directors, 1 am
informing you that I am conducting an investigation into the two (2) conveyances dated
September 21, 1989 by and between Crown Estates and The Plantation Owners
Association and YMG Corporation and Recreation International, Inc. and The Plantation
Owners Association, Inc. and YMG Recreation Corporation, Although both deeds
contain waivers of The Plantations Owners Association, Inc. right of first refusal to the
recreation area and an extinguishment of the Association’s future interest in the
wastewater treatment area, no change in the Restrictive Covenants that provides for those
waivers and, relinquishment of Association rights was made prior to the deed




Robeit G. Gibbs, Esquire
Harold E. Dukes, Jr., Esquire
Dennis L Schrader, Esquire
October 12, 2007

Page 2

conveyances. Additionally, it appears that no owners of lots or unit owners were made
aware of the nature of the transactions either prior to or after the deed conveyances.

The Restrictive Covenanis for The Plantations Owners Association continued to
confain the language in Asticle I, Section 2{A) and 2(B), which provides for the
Association’s right of first refusal to the recreation facility and the future interest in the
wastewater treatment area (spray irrigation area). There 1s no record of any vote of the
Association members fo relinquish the aforesaid rights of the Association as stated in the
Restrictive Covenants. The Association has never been provided notations or minufes of
any Board of Directors meeting regarding the formalities of the Board’s decision in 1989
to authorize the transactions.

Accordingly, I respectfully place both of you, as legal counsel for the interested
parties, on notice of the nature of the Association’s investigation into the September 21,
1989 conveyances.

1 would be pleased to discuss this matter with either of you at length. 1 would be
very interested in acquiring any information, corporate minutes, correspondence, copies
of correspondence fo unit owners informing them of the pending fransactions in 1989, or
any other relevant information that you may have that would support your claim that the
transactions were proper and that the Association legitimately waived its inferests.

Very truly yours,

ROBERT V. WITSIL, JR., P.A,

/7_
r—

Robert V. Witsil, Jr, T .

RVW:dmd
cC! The Plantations Owners Association Board of Directors
Barry Nichols, Seascape Management




EUGENE H, BAYARD
CLAYITON E, BUNTING
DENNIS L. SCHRADER
ROBERT G. GIBBS
ERIC C. HOWARD
MARK D. OLSON

LAW OFFICES
Wirson, HALBROCK & BAYARD
PROFESSIONAL ASSOCIATION
167 WEST MARKET STREET
P. O, BOX 690
GEORGETOWN, DELAWARE 19947
TELEPHORNE (302) 856-0015

TELECOPIER (302) 856-7116

HOOUSFTON WILSON
{(1910-1080)

ROBERT L. HALBROOK
RETIRED

DAVID C HUTT

October 17, 2007
Via telefax; original by first-class mail

Robert V. Witsil, Jr., Esq.
120 South Bedford Street
Georgetown DE 19947

RE: YMG Corporation, Owner
+/-23.577 acres; SCTM: 3-34-6.00-553.00

YMG Recreation Corporation, Owner
+/-4.312 acres; SCTM: 3-34-6.00-533.02

Dear Rob:

[ am in receipt of your letter of October 12, 2007, directed to Hal Dukes, Esq.,
Dennis Schrader, Esq. and me. I appreciate the courtesy of your response, as counsel
for the Plantations Owners Association Board of Directors, notifying us of the
Association’s investigation into the September 21, 1989 conveyances. In September of
1989, when our clients purchased the Recreation Propeity and the Wastewater
Treatment Property, it was a requirement of the sale that the first rights of refusal
pertaining to these properties be extinguished. As you know, another of our clients’
entities, the 1600 Limited Partnership, purchased the unsold lots, the unsold
constructed condominium units and the expansion lands for The FPlantations
Condominium {all remaining West side properties), as well as the undeveloped lands
Now compnsmg The Plantations Bast, Based upon Mr. Norris Mitchell’s recollection
(and without reviewing the records from 18 years ago), approximately 12 of 32 single
family lots had been sold to third parties, and approximately 40 Plantations
Condominium units had been sold to third parties (of the ultimate 200 total
condominium units constructed upon full expansion). I am sure you are familiar with
the membership and voting rights_contamed in Article II of the Restrictions, and the
existence of Class “A” and Class “B” memberships designed to give the Developer a
majority of the voting interests in the Association, regardless of how many third-party




October 17, 2007
Page 2

owners/members existed, My point is that the Developer had a super majority interest
at this early stage of the development, even without the Class “A”/Class “B”
membership majority. The Developer/Seller to our client had the legal ability to
extinguish the rights of first refusal and memorialized the extinguishment of these

T property Tights ifi the public Tecords in the chain of titleto theése properties tITCgh the™
‘Deeds you have already reviewed,

The puxpose of this letter is not to debate the issues raised in your October 12,
2007 letter. The purpose of this letter is to advise you that YMG Recreation Corporation
has entered into a contract for the sale of the Recreation Property. In addition, David
Marshall, the operator of the recreation facility, has entered into a “parallel” contract, as
the holder of a right of first refusal on the sale of the Recreation Property under a Lease
of the recreation facility. It is my understanding that under either contract, the
recreation facility would continue fo be utilized as a recreation facility. Unless the
Associafion is inferested in purchasing the Recreation Property, and has the ability to
do so, I question whether there is any purpose in interfering with these contracts.

I am advising you of these matters, as our client is proceeding in good faith
under the pending contracts. I am authorized to direct you to the attorney for the
contract purchaser, Harold W. T. Purnell, I, Esq., and the attorney for Mr. David
Marshall, Harold E. Dukes, Jr., Bsq., should you wish to discuss this matter with either

of them,

If you have questions or further concerns you would like to discuss, please do
not hesitate to call.

Very truly yours,

Wilson, Halbroo d Bayard, P.A,

RGG/dp Robert G. Gibbs, Esquire

cc.  YMG Corporation
YMG Recreation Corporation
Harold E. Dukes, J1., Esq.
Harold W.T. Purnell, II, Esq.
Dennis L. Schrader, Esq. '




EUGENE H. BAYARD
CLAYTON E. BUNTING
DENNIS L. SCHRADER
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MARK D, OLSON
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LAW OFFICES
Wirsonw, HaLBrook & BAvaARD
PHOFESSIONAL ASSOCIATION
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ROBEKT L. HALBROOK
RETIRED

December 4, 2007

Via telefax; original by first-class mail

Robert V. Witsil, Jr,, Esq.
120 South Bedford Street
Georgetown DE 19947

RE:  YMG Corporation, Owner
+/-~23.577 acres; SCTM: 3-34-6.00-553.00

YMG Recreation Corporation, Owner
+/- 4,312 acres; SCTM: 3-34-6.00-533.02

Dear Rob:

Please let this letter serve in follow up to our telephone conversation last week, I
understand you are in the process of providing me a letter on behalf of {or Resolution
of) The Plantations Owners Asscciation Board of Directors, confirming its “waiver” of
any first right of refusal pertaining to the YMG Recreation Corporation Property,
referenced above. I have made clear in past correspondence, and in our conversations,
that our. client does not believe The Plantation Owners Association has any right to
“waive”, Since writing my October 17, 2007 letter, I have found significant corporate
documentation to support The Plantation Owners Association’s formal joinder into the
Deeds of the above referenced properties to our clients, with the complete waiver of the
rights it is now asserting. I will be forwarding this documentation to you shortly, as we

discussed.

i

I am writing today to confirm my request that the letter or Resolution clearly
memorialize that The Plantation Owners Association’s waiver is permanent, so the
purchaser of the Recreation property may be assured there are no residual claims of the
same nature pertaining to any future sale of the property. As you know, Hal Dukes,
Esq. is representing the contract purchaser, and I am providing him a copy of this letter



December 4, 2007
Page 2

should the two of you wish to speak directly as to the form and content of
documentation in this regard.

I will forward the documentation referenced in this letter promptly, and we can

arfange to speak again vis-4-vis the YMG Corporation (wastewater treatment) property. |
Thank you for your cooperation. Ilook forward to hearing from you.
Very truly yours,
Wilson, Halbrook and Bayard, P.A.

%ﬁ

Robert G. Gibbs, Esquire

RGG/dp/enc

cc:  YMG Corporation
YMG Recreation Corporation
Harold E. Dukes, Jr., Esq.




LAW QFFICES

WiLson, HALBROOK & BAYARD
PROFESSIONAL ASSOCLATION
107 WEST MARXET STREET
P. 0. BOX 690

EUGENE H, BAYARD GEORGETOWN, DELAWARE 12947 HOUSTON WILSON
CLAYTON E. BUNTING {1e10-1080)
DENNIS L. SCERADER TELEPRONE (302} 856-0015 ROBERT L. HALBROOK

- .
ROBERT G. GIDBS TELECOPIER (302) 856-7116 RETIRED

ERIC C. HCWAREDE
MARK D, OLSON
PAVID C.HUTT

January 16, 2008

v

Robert V. Witsil, Jr., Esq.
120 South Bedford Street
Georgetown DE 19947

RE: YMG Recreation Corporation, Owner
+/- 4,312 acres; SCTM.: 3-34-6.00-533.02

YMG Corporation, Owner
+/- 23577 acres; SCTM: 3-34-6.00-553.00

Dear Mr. Witsil:

I am writing in further response to your letter of October 12, 2007, sent on behalf
of The Plantations Owners Association Board of Directors. My fitst response was by
letter of October 17, 2007. As you know, the sale by YMG Recreation Corporation of the
recreation facilities property has already tanspired. In one of our telephone
conversations neat the end of the year, you requested that I review our old files to
determine whether there were any records documenting appropriate corporate action
by The Plantations Owners Association at or prior to the sale. I have located our files
relating to Wilson, Halbrook & Bayard, P.A.’s representation of: YMG Corporation in its
purchase of the +/- 23.577 acre Waste Water Facility (a/k/a the Spray Irrigation Area);
YMG Recreation Corporation in its purchase of the +/~4.312 acre Recreational Property;
and The 1600 Limited Partnership in the purchase of the remaining propetty interests in
The Plantations and The Plantations East.

As you are aware, The Plantations Owners Association joined in the Deeds to
both the Waste Water Facility and the Recreation Property, as a grantor. Iam enclosing
copies of these Deeds, both dated September 21, 1989 (Deed Book 1673, Page 333-
Recreation Property; Deed Book 1673, Page 329-Waste Water Facility, a/k/a the Spray

. Irrigation Area) with this letter. T am also enclosing herewith the following documents




January 16, 2008
| Page2

of the corporate actions taken relating to The Plantations Owners Association’s waiver
of its rights, title and interest in and to these properties, as such rights appear in the
Declaration of Covenants, Conditions and Restrictions filed in Deed Book 1461, Page 54:

o Letter from Crown Estates and Recreation International, Inc. to The Plantations
Owmers Association, Inc,, dated September 1, 1989 (re: Recreation Property);
¢ Writlen Consent in Lieu of a Special Meeting of the Board of Directors of The
Plantations Owners’ Association, Inc dated September 11, 1989 (re: Recreation
Property);
e Letter from Crown Estates and Recreation International, Inc. to The PIantahons
Owmers Association, Inc., dated September 1, 1989 (re: Waste Water Facility); and
e Written Consent in Lieu of a Special Meeting of the Board of Directors of The
Plantations Owners’ Assoc:latzon, Inc., dated September 11, 1989 (ve: Waste Water
" Facility).

In my letter of October 17, 2007, I noted the membership and voting rights
contained an Article II of the Restrictions and the existence of Class “A” and Class “B”
memberships, designed to give the Developer a majority of the voting interest in the
Association, regardless of how many third-party owners/members existed. I further
noted that the Developer had a “super majotity” interest at this early stage of the
development, even without the Class “A”/Class “B” membership majority. You
questioned whether the Developer had the votes to amend the Restrictions.

I.do not believe that the fact that the Restrictions were not amended to remove
references to the Association’s rights in these properties somehow negates the actions of
the Association and the recorded Deeds, However, for sake of discussion, I note that
my further research has disclosed that as of the time of the sale of the original
developer’s interests to our clients, 74 condominiums and 5 lots had been sold. Thus,
the Developer had the rights pertaining to the remaining 126 condominium units
approved for The Plantations, and the remaining 27 of the 32 single-family lots.
Applying the voting rights rules contained in ArticleII, the Class A owners would have
had 79 votes, and the Developer would have had 306 votes (153 x 2), or 79% (306/385)
of the voting rights, well in excess of the 2/3 requirement for amending the Restrictions

(Article VID).

At this point, The Flantations Owners Association has been provided the
documentation of record and documentation not of record, substantiating that the
interests in real property (both the right of first refusal to the Recreation Property and
the future interest in the Waste Water Facility) were legally waived by the Association’s
joinder in Deeds of record since September 21, 1989. The documentation provided




January 16, 2008
Page 3

interests, and that the Developer had a super majority and controlling interest in the
Association, as well as the voting interests to amend the Restrictions at the time these
waivers were made.

While it is true that their Restrictions were never amended to rveflect these
actions, I am unaware of any requirement that the Restrictions had tc be so amended.
Certainly, a waiver and/or transfer of these rights by Deed, properly notarized and
recorded, was sufficient to both accomplish the waiver and put the world on notice
thereof. |

I hope this letter and its enclostires provide you the information you are seeking
for your upcoming meeting with the Association. If you have further questions in this
regard, please do not hesitate to call.

Very truly yours,

Wilson, Halbroo d Bayard, P.A.

RGG/dp/enc Robert G. Gibbs, Esquire

cc:  YMG Corporation
YMG Recreation Corporation
Harold E. Dukes, Jr., Bsq.
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EXHIBIT 10(a)

DUE DILIGENCE DOCUMENTS PROVIDED
BY SELLER

1. Sharp Energy Agreement of July 15, 1993;

2. Sharp Gas, Inc. Lease Agreement of June 5, 2003;

3. 2009 YMG Corporation Tax Return;

4. 2010 YMG Corporation Tax Return;

5. Annual Report of YMG Corporation to PSC — year ending 12/31/2009;

6. Annual Report of YMG Corporation to PSC — year ending 12/31/2010;

7. Supplemental Plan of Operations & Management (including permit WPCC 3009B/86); and
8. Correspondence to Ronald Graber from Brian Carbaugh regarding Bi-Monthly Status

Update and Spray Irrigation Permit.

f:\fmp\tidewater\201 1\ymg maiter\final docs.12.15.11\final.exhibit 10a.as 0f 12.15.11.doc




AMENDMENT TO ASSET PURCHASE AGREEMENT

NOW COMES YMG Corporation, a Delaware corporation, hereafier (“Seller”), and

Tidewater Environmental Services, Inc., a Delaware corporation, hereafter (“Buyer”).
RECITALS

WHEREAS, Seller and Buyer entered into an Asset Purchase Agreement (“Agreement™),
and |

WHEREAS, during the Due Diligence period under the Agreement, Buyer determined
that numerous improvements to the wastewater treatment and collection system subject to
puxchase are necessary to meet Buyer’s requirements; and

WHEREAS, the Purchase Price set forth in the Agreement if paid would not allow Buyer
to seek a reasonable rate ingrease from the Public Service Commission (“PSC”) and realize a

reasonable rate of retumn on. the investment; and

WHEREAS, Buyer secks assuﬁmce that a reasonable interim rate increase will be
approved by the PSC at or about the time that the PSC might approve the asset purchase
transaction; and |

WHEREAS, Seller is willing to amend the Agreement subject to the following terms and
conditions. |

- NOW, THERBFORE, in consideration of the promises and covenants herein contained
and intending to be legally bound, the parties agree to amend the Agreement as follows:

1.  Paragraph 2(a) of the Agreement is amended so that the purchase price for the
Acquired Assets shall be the sum of “

2. Paragraph 2(c) of the Agreement is amended so that Schedule B of the Assct
Allocation Statement under paragraph 2 provides tbat the valuation of all other assets as

specified in Schedule A: Acquired Assets is the amount of

3. Paragraph 9 of the Agreement is deleted in its entirety and a new Paragraph 9 is
substituted as follows: | )

“g,  Closing. Subject to satisfaction of all conditions precedent to this
Agreement, the closing of the transactions contemplated by this Agreement (the
“Closing™) shall take place within fifteen (15) days of the approval of this sale by
the Delaware Public Service Commission (“PSC”) and the approval of an interim
rate increase of at least forty percent (40%) above the existing rate for sewer
services provided to the Plantations subdivision, but in no event after Septernber




to take place is referred herein as the “Closing Date”. In the event Closing does
not cccur on or before Septamber 1, 2012, ocither party may declate the
Agreement null and void and neither party shall owe any further obligation to the
other.”

4. Under Paragraph 10(z) Due Diligenco of the Agreement, Buyor acknowledges
that the due diligence review has been completed and waives the right to terminate ag provided
therein. | |

5. Under Paragraph 10(b), Buyer provides affirmative notice to Seller of Buyer's
intent to purchase the Asscts under the Agteement subjeet to the terms of the Agreement, subjeoct
further to the additional condition that PSC approve an intesim rate increase of at least forty
percent (40%) above the existing rete for sewer services provided to the Plantations subdivision.
Buyer agrees to submit a request to the PSC for the interim rate increase at the time of the
request for approval of the Asset purchase, or as soon thorcafter as possible. In the ovent the
PSC fails to approve the requested interim vate increase, Buyet shall be entitled to texrminate this
Agreement, in which case the Agreement shail be considered null and void and neither party
shall owe any further obligation to the other.

6. All other texims and conditions of the Agresment not affected by this Amendment
shall remain in full force and effect.

IN WITNESS WHEREOF, the partics herefo, intending to be legally bound hereby, have
set their hands and seal and executed this Amendment to the Agreement on this 12 TH  dayof
Jane, 2012, | ,

SELLER:
YMG CORPORATION

Title: President
(SBAL) | (SEAL)

FMMTidewater\20]1 1\yrg raatfetemendmueni 10 ascet porchiaso agreement.4oo




EXHIBIT D

TAX MAP
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EXHIBIT E

CERTIFICATE OF INSURANCE FOR TIDEWATER ENVIRONMENTAL SERVICES, INC.




Client#: 348783

ACORD.

CERTIFICATE OF LIABILITY INSURANCE

MIDDLWATER1

DATE (MM/DDIYYYY)
10/23/2012

REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

IS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED

certificate holder in jieu of such endorsement(s).

IMPORTANT: If the certificate holder Is an ADDITIONAL INSURED, the policy(ies) must be endorsed. If SUBROGATION 1S WAIVED, subject to
the terms and conditions of the policy, certain policies may require an endorsement. A statement on this certificate does not confer rights to the

PRODUGER
Conner Strong & Buckelew

30 South American Avenue

PHONE - 302 683-6800 PAX o 8003140952

E-MAIL
| ADDRESS:

Dover, DE 19901 INSURER(S) AFFORDING COVERAGE NAIC #
302 678-9555 nsurer A : National Unien Fire Ins CoPitts 19445
INSURED , | nsurer B : Pennsylvania Manufacturers Inde 41424

Tidewater Environmental Services, Inc. INSURER C

ATTN: Janine Bauer INSURER D :

1500 Ronson Road NSURER E -

iselin, NJ 08830-3049 ‘

INSURERF :

COVERAGES CERTIFICATE NUMBER: REVISION NUMBER:

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN iSSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,

EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

'l'f'TSRR TYPE OF INSURANCE ﬁ;%?z"%" POLICY NUMBER (m Tﬁﬁ%ﬁ@, ' LIMITS
A | GENERAL LIABILITY GL6576456 06/01/2012{06/01/2013 EACH OCCURRENCE $1,000,000
X| COMMERCIAL GENERAL LIABILITY PR L ence) | $300,000
l CLAIMS-MADE OCCUR MED EXP (Any one person) | $10,000
PERSONAL & ADV INJURY 151,000,000
GENERAL AGGREGATE $2,000,000
GEN'L AGGREGATE LIMIT APPLIES PER: PRODUCTS - COMP/OP AGG | $2,000,000
POLICY FEO- Loc - $
AUTOMOBILE LIABILITY CA5775819 06/01/2012|06/01/2013 SOMSSEDSNGLELMIT 1 21,000,000
X} any auto BODILY INJURY (Per person} | $
AL OWNED SCHEQULED BODILY INJURY (Per accident) | $
X| nirep autos | X | Aroa NER E&Egggt?mms $
3
A | X|UMBRELLALIAB | X | oGCUR BE24253832 106/01/2012(06/01/2013 EACH OCCURRENCE $25,000,000
EXCESS LIAB CLAIMS-MADE AGGREGATE $25,000,000
pep | X| reTenTions10000 $
B | RS oy - 5374251201200 6/01/2012]06/01/2013 X [WeSTATEs | [9T*
S’éﬁﬁé&,ﬁ"g’ﬁ%‘%ﬁ%&%{ﬁ%ﬁﬁ%‘ﬁwﬁvs N|Inia E.L. EACH ACCIDENT 51,000,000
(Mandatory in NH) E.L DISEASE - EA EMPLOYEE] $1,000,000
D ?ng?%ﬁ Lg';%rpgmnons below £ DISEASE -PoLicy LmiT | $1,000,000

DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES (Attach ACORD 101, Additlional Remarks Schedule, if more space is required)

CERTIFICATE HOLDER

CANCELLATION

YMG Corporation
Attn: Norris Mitchell

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WilLL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS.

1458 Ingleside Avenue
McLean, VA 22101 AUTHORIZED REPRESENTATIVE
, W. “Jfhtlne L TCofpvrosl
© 1988-2010 ACORD CORPORATION. All rights reserved.
ACORD 25 {2010/05) 1 of1- The ACORD name and logo are registered marks of ACORD .
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